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Deposit of Restrictively Indorsed Checks 


An indorsement “for deposit” is a restrictive indorsement 
and prevents further negotiation of the check. A check bear- 
ing such an indorsement, placed there by the payee, should not 
be received by a bank except for deposit to the payee’s credit. 
Soma v. Handrulis, Court of Appeals of New York, 14 N. E. 
Rep. (2d) 46. 

The plaintiff, Lena Soma, sold certain real estate and re- 
ceived a check for approximately $10,000, payable to her order 
and drawn on the Westchester Trust Company of Yonkers, 
New York. The plaintiff was a factory worker with but little — 
knowledge of the English language. 'The check was delivered 
after banking hours and an attorney who was present when the 
transaction took place, with the plaintiff’s consent, wrote the 
following indorsement on the back of the check: 

“For Deposit 
Lena Soma” 


In some way the defendant, Handrulis, later persuaded the 
plaintiff to turn the check over to him for safekeeping. Then 
he had the defendant, Sarah Alkoff, add her indorsement to 
the check and deposit it to her credit in the Globe Bank & 
Trust Company of Brooklyn, which has since been liquidated. 
The Globe Bank indorsed the check and sent it to the defendant 
Federal Reserve Bank of New York for collection. In due 
time the check was collected and the defendant Alkoff who, 
apparently, thought she was merely collecting a check which 
belonged to Handrulis, paid the proceeds over to him. 

The Globe Bank should not have received the check for 
collection but should have taken notice from the form of the 
indorsement that the check could be properly deposited only to 
the credit of the payee, Lena Soma. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §636. 
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In the lower court, the complaint was dismissed as to the 
defendants Alkoff and Federal Reserve Bank of New York. 
On this appeal, the lower decision is reversed and the case is 
sent back for a trial on the merits. In reaching this conclusion, 
the court wrote in part as follows: 








From the testimony adduced by plaintiff before the nonsuit it thus 
appears that the check was delivered to Handrulis solely for the pur- 
pose of safekeeping, that plaintiff did not authorize him to cash it, or 
to deposit it for collection, or to use it for any purpose. Handrulis 
had mere naked possession of it for a special purpose. His conversion 
of the proceeds under the recited facts constituted larceny, and no 
question of negligence or estoppel by the owner can arise. Bassett v. 
Spofford, 45 N. Y. 387, 6 Am. Rep. 101. The defendant Alkoff is in 
no better position than Handrulis. She took the check with definite 
notice that it still belonged to the plaintiff and was liable for conver- 
sion. She has pleaded neither waiver, estoppel nor ratification. She 
set up in her answer that the plaintiff loaned the money to Handrulis 
and that he had authority to collect the check. Both she and Hand- 
rulis were entitled to defend, of course, upon the ground alleged, but 
whether the evidence which was produced on the trial or may be pro- 
duced might sufficiently establish that defense is solely a question of 
fact for the jury. 


The Globe Bank and the defendant bank were likewise liable for the 
conversion of the check, subject to any appropriate defenses that may 
be interposed and established. 


The Globe Bank had no actual authority to receive or collect the 
check for plaintiff or any one else. The indorsement by the payee “for 
deposits” was not an indorsement in blank. The check was not thereby 
negotiable in the hands of any person to whom it might come. 
Bouvier’s Law Dictionary, Rawle’s Third Rev., vol. 2, p. 1546. It 
was not payable to bearer, could not be negotiated by delivery, and no 
title was transferred to any one. It still remained, at least until it 
was paid, the property of the plaintiff. Bank of Clarke County v. 
Gilman, 81 Hun 486, 30 N. Y. S. 1111, affirmed, 152 N. Y. 634, 46 N. 
E. 1145. The indorsement was restrictive and prohibited further nego- 
tiation for any purpose except for collection for deposit in her ac- 
count, Negotiable Instruments Law, Consol. Laws, c. 38, §§ 66, 67, 
350-c; Cohn v. Trade Bank of New York, 146 Misc. 771, 262, N. Y. S. 
797; Id., 240 App. Div. 966, 269 N. Y. S. 143; Hermann v. Union 
Bank of Louisiana, 1 Rob. (La.) 222, in a bank which she herself 
selected. Plaintiff did not specify in the indorsement that it might be 
deposited with any bank nor with any bank with which she had not 
established the relation of depositor. She authorized no one to deposit 
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the check for any purpose with the Globe Bank or with Alkoff or with 
the Federal Reserve Bank. ‘This the Globe Bank, Alkoff, and the 
Federal Reserve Bank knew when they severally received the check. 
The indorsement “for deposit” gave notice of its restrictive and non- 
negotiable character generally and of plaintiff’s continued title to all 
parties into whose hands the check might come. Bank of Clarke 
County v. Gilman, supra; Manufacturers’ Nat. Bank v. Continental 
Bank, 148 Mass. 553, 20 N. E, 193, 2 L. R. A. 699, 12 Am. St. Rep. 
598; Commercial Nat. Bank v. Armstrong, 148 U. S. 50, 56, 57, 13 
S. Ct. 533, 37 L. Ed. 363. 

2. The Globe Bank acquired no title to the check. It did not pre- 
tend or assume to acquire any title directly from plaintiff. It did not 
deposit it in the name of plaintiff; neither did it receive the proceeds 
for plaintiff nor pretend to do so. It neither had nor pretended to 
have any relations with plaintiff whatsoever. It received the check 
from Alkoff, who was neither the owner of the check nor the agent of 
the owner, and deposited the check in Alkoff’s account and thereafter 
paid out the proceeds to her or on her order. It dealt with the check 
at its peril (Bank of Clarke County v. Gilman, supra; Soltau v. 
Gerdau, 119 N. Y. 380, 397, 23 N. E. 864, 16 Am. St. Rep. 843) as 
did any one subsequently handling it with notice of its non-negotiable 
character. 

3. Nor did the indorsement confer upon the Globe Bank apparent 
authority to receive or collect the check; it was, therefore, necessary 
for defendants to show actual authority for the bank and Alkoff to 
so deal with it. Johnson v. Donnell, 90 N. Y. 1. This they did not do. 
On the contrary, it was established that the Globe Bank put the check 
through for collection and collected the check, not for the owner or 
with her authority, but for Alkoff, who by the very terms of the in- 
dorsement had no title to the check or right to name a collecting 
agent or receive any of the proceeds. 

4. The indorsement of Sarah Alkoff was neither special, restrictive 
nor conditional, but was rather an indorsement in blank without any 
indication by appropriate words that she indorsed in any other 
capacity and represented to those who thereafter came into possession 
of the instrument that she was the owner. White v. Continental Nat. 
Bank, 64 N. Y. 316, 320, 21 Am. Rep. 612. The Federal Reserve 
Bank must rely on that rule and assert that Alkoff had title as a 
holder in due course for its authority to undertake to collect on the 
check and be relieved from liability for conversion. But the indorse- 
ment of the payee told that bank that Sarah Alkoff was not the owner. 
Her indorsement destroyed its negotiability for any purpose. To con- 
stitute notice of defect in the title of one negotiating the instrument 
or of infirmity in the instrument, a person subsequently dealing with 
it “must have had actual knowledge of the infirmity or defect, or 
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knowledge of such facts that his action in taking the instrument 
amounted to bad faith.” Negotiable Instruments Law, § 95. Here, 
actual knowledge of the nonnegotiable character of the check was 
brought home to the collecting bank. It is said that negligence is not 
enough and that bad faith must exist. Coopersmith v. Maunz, 227 
App. Div. 119, 237 N. Y. S. 1. Even so, gross carelessness may con- 
stitute evidence of bad faith. Canajoharie Nat. Bank v. Diefendorf, 
123 N. Y. 191, 25 N. E. 402, 10 L. R. A. 676. Even if the actual good 
faith of the Federal Reserve Bank in dealing with the instrument is 
not questioned, if the facts shown by the instrument itself should have 
led it to inquire, and by inquiry it would have discovered the true 
situation, in a commercial sense it acted in bad faith and the law will 
withhold from it such protection as it would otherwise have been 
entitled to receive. Hoberg v. Sofranscy, 217 App. Div. 546, 217 
N. Y. S. 97; Ward v. City Trust Co. of New York, 192 N. Y. 61, 69, 
70, 84 N. E. 585. We think the indorsement by the payee showing 
that she retained legal ownership of the check and its proceeds, coupled 
with the indorsement in blank of Sarah Alkoff importing ownership in 
her, put the bank on inquiry. Inquiry would have disclosed the 
irregular transaction and would have shown the theft of the check. 
Failure to make this inquiry establishes, in a legal and commercial 
sense, bad faith on the part of the bank and makes it liable to plaintiff 
for the diversion and loss of the check and its proceeds, Negotiable 
Instruments Law, §§ 94, 95, even within the reservations of limited 
liability of a collecting bank under the Negotiable Instruments Law, 
section 350-d and section 5; Regulation J of the Federal Reserve 
Board. 

5. Defendant bank asserts that no claim was made at the trial on 
behalf of plaintiff that “Alkoff’s indorsement was any notice to defend- 
ant Federal Reserve Bank that the check had not been deposited by 
plaintiff.” The evidence on the subject tended to indicate the con- 
trary. If counsel means that plaintiff’s counsel did not argue that 
point at the time the motion for a new trial was made, it is a sufficient 
answer, if the point is of any importance, to say that the trial court 
gave him little or no opportunity to argue anything. 


REE EERE 





Draft Drawn on Company by Employee 


An employee of the defendant company drew a draft for 
$276 on the company payable to his own order and cashed it 
at the plaintiff bank. The company refused to honor the draft 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $56. 
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on the ground that it was drawn without authority. There was 
evidence to show that the employee and other employees had 
drawn drafts in small amounts on the cempany payable to 
persons from whom they were purchasing goods on behalf of 
the company. There was no evidence showing that the com- 
pany had previously honored drafts drawn by the employee 
in question and payable to himself in amounts approaching 
the amount of the draft here involved. It was held that the 
bank did not establish implied authority on the part of the 
employee to draw the draft and that it could not recover from 
the company. This was decided by the Court of Civil Appeals 
of Texas in Western Produce Co., Inc. (defendant), v. Citi- 
zens State Bank (plaintiff), 113 S. W. Rep. (2d) 951. 

The following paragraphs are quoted from the court’s 
opinion: 


It may be well at this point to consider some applicable legal 
principles. We think the suit is properly to be regarded as one in 
which the cause of action asserted is upon the draft, rather than for 
recovery of the money paid on the draft; the instrument being of the 
nature of either an accepted bill of exchange or a promissory note. 
“A bill drawn on the drawer himself is in effect the promissory note 
or the accepted bill of the drawer, at the holder’s election.” 8 C. J. 
182, § 309. “The negotiable instruments law also expressly provides 
that, where in a bill drawer and drawee are the same person, or where 
the drawee is a fictitious person, or a person not having capacity to 
contract, the holder may treat the instrument, at his option, either 
as a bill of exchange or a promissory note.” Id. By the same author- 
ity it is said that “the fact that an agent exceeds his authority in 
executing or transferring negotiable paper will not constitute a de- 
fense to an innocent holder, where he acts within the apparent scope 
of his authority.” 8 C. J. 776, § 1042. “In the absence of anything 
to show a different intention, the power to make or indorse commercial 
paper will be construed as extending only to bills, notes, or drafts 
executed or indorsed in the business of the principal and for his benefit. 
The broadest possible authority to make and indorse paper presump- 
tively is to be exercised in the principal’s interest only, and does not 
impliedly extend to making or indorsing paper for the accommodation 
of third persons, and still less for the agent himself. Accordingly, in 
the absence of the very clear showing of such authority, an agent has 
no power under the broadest terms in the letter of appointment to 
make or indorse negotiable paper for his own interest, in the name of 
his principal . . . and if the paper is made payable to the agent 
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himself it should put third persons on guard as to the agent’s author- 
ity and the purposes for which he is using his principal’s credit.” 
(Italics ours.) 2 C. J. 641, § 285. 

There was evidence in this case sufficient to show, or raise an issue 
of the fact, that Pitman and possibly other managers of appellant’s 
business at Knox City had drawn drafts in the name of appellant, 
almost always in small amounts of a few dollars, in payment of 
produce purchased; said drafts being payable to the sellers. There 
was also evidence to show that drafts had been drawn and paid in 
which the bank was payee and the money furnished directly to the 
managers presumably—there being no evidence to the contrary—for 
use in appellant’s business. In our opinion, no estoppel could be 
founded upon such a course of dealing. In Texas Jurisprudence 
it is deduced from the authorities that “Before the doctrine of 
authority by estoppel may be invoked, two important facts must 
be clearly established: First, the principal must have held the 
agent out in other instances or in the particular transaction 
as possessing authority sufficient to embrace the particular act in ques- 
tion, or must have knowingly acquiesced in the agent’s assertion of the 
requisite authority; Second, the person dealing with the agent must 
have relied upon such representations or conduct of the principal to 
his prejudice.” 2 Tex. Jur. 508, § 110. In 2 Corpus Juris Secun- 
dum, it is said that “Third persons doing business with him [agent] 
must exercise reasonable diligence to ascertain the extent of the au- 
thority, particularly where the paper is made payable to the agent 
himself, a circumstance which should put them upon guard.” 2 C. J. 
S., Agency, p. 1306 § 112. There seems to us to be no escape from the 
conclusion that, under the circumstances presented by this record, the 
very minimum of evidence necessary to support the issue of estoppel 
would include evidence that drafts had been drawn by Pitman, in the 
name of his employer, payable to himself and which drafts had been 
paid. To establish such fact that burden of proof was upon the 
appellee. Upon that point, if it can be said there was any testimony, 
it was so inconclusive and uncertain that we think it should be con- 
sidered to be as a matter of law no evidence at all. Joske v. Irvine, 91 
Tex. 574, 44S. W. 1059. The only certain evidence of any draft ever 
drawn payable to Pitman was a draft for $1, and that was for produce 
sold by him to the company and therefore no different from the 
numerous other drafts of that character. 

This court, in the opinion by Judge Leslie, in Turner v. Graham 
Gin Co., Tex. Civ. App., 75 S. W. 2d 955, 957, upon the authority of 
the many decisions cited, declared the rule to be that the “power to 
execute bills and notes is to be strictly limited and will never be lightly 
inferred, but ordinarily must be conferred expressly. In other words, 
the authority of an agent to execute a promissory note in behalf of his 
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principal, and make it a binding obligation on him, may be implied 
when the exercise of such authority is so necessary to the accomplish- 
ment of the agency that the intent of the principal to confer it must 
be presumed in order to make the power of the agent effectual.” If 
such be the rule governing implied authority of an agent to execute 
such instruments without regard to the payee therein, it is easily to 
be seen how much more restricted would be the implication of authority 
when the agent is himself the payee. The rule above stated has refer- 
ence, of course, to the subject of implied authority with which we are 
not now dealing, but certainly a combination of facts or circumstances 
which could not imply authority could not alone imply a representation 
that the agent had such authority. 

Distinguishing the draft involved in this suit from all other drafts 
ever drawn by Pitman in the name of appellant as shown by any of 
the evidence was the fact that it was payable to himself, under circum- 
stances not implying that it was to be used in the business. That it 
was for a larger amount by many times than any draft ever shown to 
have been drawn by him for any purpose. It was drawn after he 
ceased to be the manager of appellant at Knox City. The fact that 
such draft was payable to Pitman, under the circumstances, we think, 
as a matter of law, according to the authorities hereinbefore quoted, 
imposed upon the appellee the duty of inquiring from other sources 
than the purported agent himself, whether such agent was authorized 
by appellant to draw the draft. 

This conclusion requires that the judgment of the trial court be, 
as between plaintiff and Western Produce Company, reversed and 
remanded, but as to the defendant Wayne Pitman it be affirmed. It is 
accordingly so ordered. 

Affirmed in part and reversed and remanded in part. 


BERRIES, 
Bank Acting as Investment Agent 


An agreement, under which a customer delivers securities 
to a bank for management, referred to the bank as “agent,” 
provided that title to the securities should remain in the cus- 
tomer and retained the power of revocation. It was held that 
this created an agency relation, rather than one of trust, and 
that the bank was not liable for investment losses sustained 
during the period of depression, where the bank acted in good 
faith and with sufficient prudence and skill. This was decided 
by the Supreme Court of Michigan in Stephens v. Detroit 
Trust Co., 278 N. W. Rep. 799. 
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The agreement signed by the parties and involved in this 
litigation was in the following form: 


Memorandum of an Agreement, made this 2nd day of January, 
1929, between Sarah Mellen Stephens, of the City of Detroit, Wayne 
County, Michigan, hereinafter called “First Party,” and Detroit and 
Security Trust Company, a Michigan corporation, hereinafter called 
“Second Party.” 

First Party herewith delivers unto Second Party money, bonds, 
securities and other personal property which is more particularly set 
forth in the Schedule of Property hereto attached, and by these 
presents she hereby constitutes and appoints Second Party her Agent 
in her name, place and stead (or in its own name when more con- 
venient), to manage all such assets, as well as the proceeds of the sale 
or conversion thereof, the investments and reinvestments which shall 
be made with such proceeds, and all other money, bonds, securities 
and personal property acceptable to Second Party which she may 
hereafter deliver to it, to be held under authority of this instrument. 

Second Party shall collect all the income arising from the money, 
bonds, securities and other personal property, including land con- 
tracts, which may at any time be held by it under authority of this 
instrument, and it is hereby expressly directed and authorized to exe- 
cute and deliver as full and complete receipts therefor as First Party 
herself could give in like cases. It shall also have full power and 
authority to receive and receipt for all portions of the principal which 
shall be payable at any time hereunder for any reason. 

Second Party is hereby expressly authorized to retain all bonds, 
securities or other personal property entrusted to its management 
hereunder, in the form and amount specified in the Schedule of Prop- 
erty hereto attached, as well as all other bonds, securities or personal 
property hereafter committed to its control hereunder, being liable for 
loss only in case of its bad faith or willful default; but the said Second 
Party shall have full power and authority in its discretion to invest 
and discount, and to change or substitute investments whenever it shall 
deem a change or substitution to be for the best interests of First 
Party, and in making investments and reinvestments hereunder, or in 
making substitution of investments, or whenever else, in the opinion of 
the Second Party a disposition of any securities held by it hereunder 
shall be necessary or proper, the said Second Party shall have author- 
ity to sell any corporate stock or other securities then constituting a 
part of the principal of this trust, at public sale or by private negotia- 
tion, on such terms, at such prices, and subject to such conditions as 
it shall deem best, and the Second Party is hereby expressly author- 
ized to purchase bonds and other proper trust securities from Detroit 
and Security Trust Company at the prevailing market prices thereof; 
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that is, at the prices at which such bonds or other securities are then 
being sold to its other customers. Authority is hereby expressly given 
to Second Party to assign, deliver and cause to be transferred on the 
books of the corporation concerned, any stock held by it under author- 
ity of this instrument. 

(a) Nevertheless, it is understood and agreed that whenever First 
Party shall so direct in writing, the Second Party shall invest and 
reinvest available portions of the principal held by it hereunder in 
such manner as First Party shall therein so direct, in each such in- 
stance without liability to Second Party with respect to any invest- 
ment so made. 

The title to all money, property, securities or other property at 
any time held hereunder, whether registered in the name of Second 
Party or otherwise, shall at all times be deemed to belong to First 
Party. 

Except as herein expressly stated to the contrary, Second Party 
shall manage all property, real or personal, and all securities which 
may be committed to its control hereunder as it shall deem best, with- 
out need for confirmation or approval by First Party, and Second 
Party is hereby expressly given authority to take each and every 
action with respect thereto which it shall deem to be for the best inter- 
ests of First Party, whether such action be by legal proceedings or 
otherwise. Every implied authority and power reasonably necessary 
to the full and complete exercise of the powers which are herein ex- 
pressly granted, shall be deemed to be hereby expressly given to Second 
Party. 

Second Party agrees that it will keep a true and correct account 
of all receipts and disbursements made by it under authority of this 
instrument, and furnish to First Party quarterly statements of the 
same; and it further agrees that on demand it will prepare and deliver 
to First Party a full and complete inventory of all property, real and 
personal, and securities or investments which shall be subject to its 
control hereunder. 

This instrument may be revoked in its entirety or amended in any 
particular, by First Party at her pleasure; revocation to be effective 
thirty (30) days after delivery of notice thereof to Second Party, and 
amendments to be effective from the date of delivery thereof to Second 
Party. 


The plaintiff was a wealthy widow who spent much time in 
travel. She maintained an office in Detroit which was under 
the supervision of her bookkeeper, Mrs. Carpenter. The 
plaintiff’s affairs had been principally entrusted to her son-in- 
law, Mr. Julian Harris. Due to failing health, Mr. Harris 
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desired to be relieved of his responsibilities and the agreement, 
above set forth, was entered into. Pursuant to the agreement, 
the plaintiff turned over to the bank common stocks, corporate 
notes and other securities of the value of approximately 
$1,800,000. 

Certain losses were sustained, the 1929 collapse in the 
stock market undoubtedly being the principal cause. The 
plaintiff sought to fasten the responsibility upon the bank for 
these losses. In holding that the bank was not responsible, the 
court wrote in part as follows: 


“Agency is formed with the thought of constant supervision and 
control by the principal. Trust is based on the idea of discretion in 
the trustee and guidance by the settler or cestui only to a limited 
extent and when expressly provided for.” 1 Bogert on Trust and 
Trustees, § 15, p. 50. 

Although it cannot be denied that defendant was to exercise some 
discretion in the discharge of its duties and was given certain discre- 
tionary powers by the agreement, yet it is apparent that its discretion 
was not unlimited and that it was intended that its acts should be 
subject to the desires and contro] of plaintiff should she care to assert 
her authority. 

We will refer to a few of the instances which indicate defendant 
to be acting as agent. On February 8, 1929, plaintiff ordered defend- 
ant to purchase “Wilcox & Rich ‘A’ Stock,” and at the same time 
directed the stock to be sold when the market price had reached a 
certain designated point. By letter of February 11, 1929, she ordered 
defendant to buy “General Spring Bumper Company stock” to be sold 
as directed by her son-in-law. On March 3, 1929, she cabled defend- 
ant to sell all her Packard stock if the market reached 170, and also 
gave orders relative to the sale of “Wilcox-Rich Pu. Co.” On August 
15, 1930, Mrs. Carpenter, plaintiff’s bookkeeper, wrote defendant, 
“Mrs. Stephens further asks that any of her stocks will not be sold or 
in any way disposed of without first consulting her, if she is in the 
country, or Mr. Julian H. Harris.” 

In reply thereto, defendant stated: “No stocks ever have been 
sold in this account or ever will be sold without the written authority 
of either Mrs. Stephens or Julian H. Harris.” 

We have made no attempt to relate in their entirety all trans- 
actions between the parties, but have selected the foregoing as illustra- 
tive of the entire record as it sets forth the conduct of the parties 
indicating that defendant was acting as agent. 

To recapitulate, we hold that an agency was created; because it 
was so designated by the parties; because title to the property was at 
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all times vested in plaintiff; because of the retention by plaintiff of 
the power of revocation and amendment; and because the conduct of 
the parties definitely establishes the relationship was treated as an 
agency and intended as such by them. 

The agreement provided that defendant should be liable for “loss 
only in case of its bad faith or willful default.” Plaintiff claims this 
provision to be void as contrary to public policy; her argument pre- 
supposing that defendant was acting as trustee rather than as agent. 
We express no opinion as to the effect of such a provision as pertain- 
ing to a trust, but hold that the same as applied to this agency is valid. 

As to the alleged failure of defendant to sell the common stocks 
placed in its custody, plaintiff contends that it was defendant’s duty 
to sell the same, and that instructions were given to do so at the in- 
ception of the agency. Mr. Spicer, chief trust officer of defendant, 
with whom the agreement was negotiated, denied that instructions to 
sell were given. The claim of a general order to sell all of her stocks 
is inconsistent with facts such as subsequent orders by plaintiff to 
purchase certain stocks and to retain others until the market reached 
a certain point. Plaintiff was also mailed by defendant an analysis 
of her list of securities under date of March 29, 1929, in which it was 
recommended that certain issues be sold. She denies receiving the 
analysis, yet on May 4, 1929, her bookkeeper wrote defendant upon 
orders of plaintiff to purchase all United States Steel rights to which 
plaintiff was entitled, and quoted plaintiff as follows: “She writes 
further, ‘As you know I am willing, when the best time presents itself, 
to sell all stocks not desirable to keep. I mean stocks you and I have 
discussed like Wilson, Lee Tire.’ Mrs. Stephens would like that I be 
informed just what is done in regard to the purchase of U. S. Steel 
stock, so that I may be able to inform her.” 

Also, as late as February 16, 1932, plaintiff modified the agree- 
ment by a letter to defendant providing: “That hereafter no invest- 
ments shall be made in this trust, or sale of securities or property 
therefrom, without the prior written approval of Sarah M. Stephens, 
or of Julian H. Harris in her behalf.” At this time it is apparent 
that her securities were discussed with the officers of the defendant 
company and no complaint as to retention of the common stocks in 
her account was made. 

We find that plaintiff has failed to sustain the burden of proof in 
regard to her claim of a general order to sell all her common stocks; 
it being expressly denied by defendant that such an order was given 
and the record revealing not only that plaintiff herself ordered certain 
stocks to be bought, sold, or retained, but that she had knowledge at 
all times, or should have known from statements furnished, that the 
securities in question had not been sold, and yet no complaint was 
made. 
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A review of the entire record impresses us that defendant did exer- 
cise proper supervision of the estate. Bearing in mind the chaotic 
business conditions prevailing, it must be held that defendant acted in 
good faith and exercised ordinary prudence, skill, and care in dis- 
charge of its duties under the circumstances, The testimony shows 
periodic review of the securities in the estate, and the conduct of 
defendant in regard thereto was in accord with the most authoritative 
opinion then available as to economic trends and prospects. The 
record demonstrates an exercise of honest judgment on the part of 
defendant and a judgment in accord with the prevailing opinion as to 
management of a portfolio similar to that belonging to plaintiff. The 
mere fact that plaintiff sustained losses does not of itself establish 
that defendant was derelict in the discharge of its duties. Likewise, 
there is no evidence of bad faith or willful default. We hold, therefore, 
that defendant did discharge its duty generally devolving upon it by 
assuming to act as agent under the agreement. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


RIGHT OF SURETY TO RECOVER AGAINST 
BANK PAYING FORGED CHECKS 


Meyers v. Bank of America N. T. & S. A., Supreme Court of California, 
77 Pac. Rep. (2d) 1084 


An insurance company, which insures an individual against loss 
through the embezzlement of checks and pays such a loss to the in- 
sured party, may not recover from one who cashed the checks on 
forged indorsements or from the bank through which they were 
collected. 


While a bank, which collects a check on the forgery of the payee’s 
indorsement, is liable to the payee of the check, an insurance com- 
pany which has issued a policy protecting the payee against losses 
of this character is not, upon making good such a loss, entitled to 
be subrogated to the payee’s rights against the bank. 

This reverses the decision of the California District Court of 
Appeals, 69 Pae. Rep. (2d) 868, which was published in the Sep- 
tember, 1937, issue of The Banking Law Journal at page 721. 


Appeal from Superior Court, Los Angeles County; Ruben S. 
Schmidt, Judge. 

Action by A. Meyers, doing business as Western Transportation 
Company, against the Bank of America National Trust & Savings Asso- 
ciation and another for damage occasioned by defendant bank’s cash- 
ing of check on which indorsement of plaintiff had been forged. Judg- 
ment for plaintiff, and defendants appeal. 

Reversed. 

For prior opinion, see P. 2d 868. 


Willedd Andrews, of Los Angeles, for appellant F. C. Wascher, doing 
business under the fictitious firm name and style of Uptown Drug Co. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §668. 
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Louis Ferrari, of San Francisco, and Edmund Nelson and G. L. 
Berrey, both of Los Angeles, for appellant Bank of America Nat. Trust 
& Savings Ass’n. 


Joe Crider, Jr., of Los Angeles (John J. Ford, of Los Angeles, of 
counsel), for respondent. 


PER CURIAM.—From the record herein it appears that ‘1 the 
course of the conduct of the business in which plaintiff was engaged, on 
each of numerous occasions his office manager received certain checks 
which theretofore had been made payable to plaintiff; that thereupon 
plaintiff’s said office manager forged upon them the name of the payee 
and negotiated them with defendant Wascher, who paid full value 
therefor; that plaintiff’s said manager wrongfully converted the value 
of said checks to his own use; that upon such receipt of said checks, 
in the ordinary course of his business, defendant Wascher deposited 
them in his bank account with the defendant bank, which thereafter 
presented them to the respective drawees thereof, and received full pay- 
ment therefor. It also appears that at and during all the times in ques- 
tion plaintiff was indemnified against damage which might result from 
the wrongful acts of his office manager by a bond which theretofore had 
been executed by United States Guarantee Company and that following 
the discovery of said manager’s dishonesty in the premises, the bond 
company reimbursed plaintiff for the loss which thus had been sus- 
tained by him. At the same time plaintiff assigned to the bond company 
any cause of action of which he then was the owner as against the 
defendant bank, together with the right to maintain an action at law 
thereon in the name of plaintiff. Acting in behalf of the assignee, 
plaintiff brought this action. In pursuance of the commencement and 
prosecution of such action, a judgment was rendered in favor of 
plaintiff, and it is from such judgment that the instant appeal is pre- 
sented to this court. 

On the part of appellant bank, in effect, it is contended that what- 
ever right plaintiff’s assignee may have had to maintain an action 
against the defendants, ultimately, if at all, its suecess must have de- 
pended upon an application of the doctrine of subrogation. On the 
other hand, respondent insistently urges the point that since originally 
he was the owner of an assignable cause of action against the defendant 
bank, he also had the legal right to assign it to his indemnitor ; further- 
more, than because both the right of action and its assignment were 
legal in their nature, the action was one at law, with the necessary 
consequence that the equitable doctrine of subrogation was inapplicable. 

In that regard, at the outset, it should be noted that assignment of 
an assignable cause of action is but one of the recognized forms of sub- 
rogation, and that when entitled to substitution in the place of one 
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entitled to institute and to maintain an action, neither a written nor 
an oral contract is necessary to effect a transfer of such right; con- 
sequently, with reference thereto repeatedly it has been ruled not only 
that a formal, written assignment of a claim of the nature of that 
here involved adds nothing to the enforceability by the assignee of the 
cause of action, but also that it is subject to the same defenses as 
though no assignment thereof of any sort had been made. Notwith- 
standing that principle of law, with respect to the factual situation 
hereinbefore set forth, great reliance is placed by respondent in the 
ruling announced in the analogous case of Grubnau v. Centennial Na- 
tional Bank, 279 Pa. 501, 124 A. 142, 143, that (syllabus) : ‘‘ Where an 
insurance company had paid a loss resulting to insured from the forgery 
of checks on its deposit at a bank, and had taken an assignment of its 
cause of action against the bank there was no subrogation wherein the 
equities of the bank could be said to exceed those of the insurer.’’ 

Nor, in that regard, may it be said that the legal principle there 
declared is out of harmony with other precedents of like nature, as 
may be noted on consideration of the following authorities cited by 
respondent: plaintiff Metropolitan Casualty Ins. Co. v. First Nat. Bank 
in Detroit, 261 Mich. 450, 246 N. W. 178; Offer v. Superior Court, 194 
Cal. 114, 228 P. 11; Estate of Elizalde, 182 Cal. 427, 188 P. 560; Title 
Guaranty, ete., Co. v. Duarte, 54 Cal. App. 260, 201 P. 790; Martin v. 
Federal Surety Company, 8 Cir., 58 F. 2d 79; First & Tri State Nat. 
Bank & Trust Co. v. Mass. Bonding & Ins. Co., 102 Ind. App. 361, 200 
N. E. 449, and Nat. Surety Co. v. Bankers’ Trust Co., 210 Iowa 323, 228 
N. W. 635. 

But in appellants’ (Bank’s) behalf, especially with reference to the 
foundation upon which in an action of this character, a right of a 
substituted plaintiff to maintain a suit for the recovery of damages 
originally suffered by another must rest, appellants have directed the 
attention of this court to a line of cases which in their legal effect is 
wholly at variance with those to which reference hereinbefore has been 
had. 


However, before proceeding to a consideration of the pertinent au- 
thorities, a statement that occurs in 60 C. J., p. 749, with reference 
thereto should be noted, to-wit: ‘‘While the creditor may properly make 
an assignment of his rights and remedies to the surety where the surety 
is entitled to be subrogated, the completion of the surety’s subrogation, 
and his right to pursue the rights and remedies of the creditor, is not 
dependent on the willingness of the latter to make an assignment, for 
in equity the surety’s payment causes an assignment by operation of 
law and no formal assignment or transfer is necessary. On the other 
hand, it seems that, if the surety is not entitled to subrogation, an as- 
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signment by the creditor will be ineffectual to give the surety a right 
of subrogation he would not otherwise have.’’ 

Illustrative of that rule, is the case of American Surety Co. of N. Y. 
v. Lewis State Bank, 5 Cir., 58 F. 2d 559, 560, wherein suit was brought 
against the bank by the surety on a state game commissioner’s bond, 
to recover by right of subrogation for the payment of warrants fraudu- 
lently drawn by its principal to fictitious payees. After the surety had 
paid the state the amounts of the moneys thus converted, it took an 
assignment, or ‘‘subrogation agreement,’’ to all actions which the state 
had against the defaulter or any third person answerable to the former 
or to the state. The contention was made that the suit was one in the 
right of its assignor, the state of Florida, which could not have main- 
tained the suit in the federal court. in holding this contention to be 
without merit the court said: ‘‘The cause of action asserted here is one 
in equity for subrogation, not at law upon the assignment. . . . It [sub- 
rogation| is properly applied in favor of a surety on a fidelity bond 
only against persons who have participated in the wrong of its prin- 
cipal. . . . It is never applied against an innocent person wronged by 
the principal’s fraud.’’ 

In the case of American Bonding Co. of Baltimore v. State Savings 
Bank, 47 Mont. 332, 133 P. 367, 368,46 L. R. A., N. S., 557, the facts 
of which were analogous to those presented here, after a county had 
recovered against a surety for defalcations of its principal, the surety 
took an assignment of any right of action which ‘the county might have 
had against the bank, and sought recovery against the latter. The 
court there said: ‘‘At law this surety company would not have any 
right of action against the bank; but, to state a cause of action at all, 
it must allege such facts as will appeal to the conscience of a court of 
equity.’”’ 


Likewise, in the case of Louisville Trust Co. v. Royal Indemnity 
Co., 230 Ky. 482, 20 S. W. 2d 71, hereinafter referred to, the court 
there said: ‘‘We do not regard the assignment taken some time after 
the indemnity company had discharged its obligation as adding any- 
thing to the surety’s right of action against the trust company... . 
In the circumstances, its case depends altogether on the doctrine of 
subrogation, which is essentially a creature of equity.’’ 


Under these cases the conclusion seems inevitable that one who 
asserts a right of subrogation, whether by virtue of an assignment or 
otherwise, must first show a right in equity to be entitled to such sub- 
rogation, or substitution, and that where such right is clearly shown 
by the application of equitable principles, an assignment adds nothing 
to his right thereto. Otherwise stated, where by the application of 
equitable principles, a surety has been found not to be entitled to sub- 
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rogation, an assignment will not confer upon him the right to be so 
substituted in an action at law upon the assignment. His rights must 
be measured by the application of equitable principles in the first in- 
stance, his recovery being dependable upon a right in equity, and not 
by virtue of an asserted legal right under an assignment. With these 
conclusions as a premise, we shall proceed to an examination of the 
line of cases relied upon by appellant bank as authority for its con- 
tention that in equity respondent has no right of subrogation under the 
facts of this case. ; 
In the case of New York Title & Mortgage Co. v. First National 
Bank, 8 Cir., 51 F. 2d 485, 487, 77 A. L. R. 1052, a loan broker, through 
forgeries and misrepresentations, procured title insurance policies, by 
which a loan association was guaranteed against loss by reason of de- 
fects in the mortgagor’s title to realty described in mortgages or deeds 
of trust by which certain loans were secured. In each case, the pur- 
ported borrower was a fictitious person. In that connection, upon his 
receipt of a check from the loan association, the broker forged the name 
of the payee thereof, deposited it in the drawee bank, and converted 
the proceeds to his own use. The bank, after paying such check, charged 
the amount thereof to the account of the loan company. The title in- 
surer paid the loss to the loan company and brought suit against the 
bank for the total amount so paid. In that case the court pointed out 
that there were two independent contracts involved, the one being that 
the bank would not pay the checks of its depositor upon forged indorse- 
ments, and the other, that existing between the loan company and the 
plaintiff indemnitor. The court said: ‘‘Plaintiff’s payment to the loan 
company was a discharge of its primary contract liability. ... [It] 
paid the loan company only what it contracted primarily to do, but 
now, retaining the premiums or benefit of its contract, it seeks reim- 
bursement from the bank, on the theory that the bank, under a wholly 
separate and independent contract, was liable to the loan company for 
having paid checks on forged indorsements. ...If we assume that 
neither the plaintiff nor the bank was the wrongdoer, but, by independ- 
ent contract obligation, each was liable to the loan company, then the 
satisfaction of such primary liability by the plaintiff would not give 
rise to a right to recover against the bank under the doctrine of sub- 
rogation, the bank not being a wrongdoer [citing cases]. But if there 
were any doubt as to the soundness of this position, we think it clear 
that plaintiff is not entitled to invoke the remedy of subrogation, be- 
cause that right is an equitable one, and is applicable in cases in which 
one party is required to pay a debt for which another is primarily an- 
swerable, and which, in equity and good conscience, ought to be dis- 
charged by the latter. It is the method which equity employs to require 
the payment of the debt by him who in good conscience ought to pay 
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it, and to relieve him whom none but the creditor could ask to pay. 
It cannot, as a matter of right, be invoked in all cases without regard 
to circumstances, but only in cases in which justice demands its applica- 
tion, and the rights of one asking subrogation must have a greater 
equity than those who oppose him. As said by this court in American 
Surety Co. v. Citizens’ Nat. Bank, [8 Cir.] 294 F. 609; ‘The right of 
subrogation is an equitable right, and where equities are equal the 
right does not exist and there can be no relief.’’’ After commenting 
upon the fact that the bank had been guilty of no negligence in the 
transactions involved, the court stated that ‘‘the primary cause of plain- 
tiff’s loss was the forgeries committed by Smith’’ (the. loan broker), 
and that: ‘‘Here, . . . the bank paid the checks on which the indorse- 
ments were forged, without negligence, and the circumstances surround- 
ing the transactions involved do not give rise to any superior equities 
in favor of the plaintiff; nor can it be said that in good conscience the 
defendant bank ought to stand the loss. . . . In our view, the equities 
in favor of the defendant bank constitute an insuperable barrier to 
plaintiff’s right of recovery.’’ 

In the case of Louisville Trust Co. v. Royal Indemnity Co., 230 Ky. 
482, 20 S. W. 2d 71 (46 B. L. J. 918), an employer recovered on a 
fidelity bond because of an employee’s misappropriation of checks of 
the former by depositing them to his own credit in a trust company. 
The employer assigned its claim against the trust company to its surety. 
There the court said: ‘‘We do not regard the assignment taken some 
time after the indemnity company had discharged its obligation as add- 
ing anything to the surety’s right of action against the trust company. 
Godfrey v. Aleorn, 215 Ky. 465, 284 S. W. 1094, 51 A. L. R. 925. In 
the circumstances, its case depends altogether on the doctrine of sub- 
rogation, which is essentially a creature of equity, and is called into 
play only when it is necessary to bring about an equitable adjustment 
between the parties... . The case is one between a paid surety and 
the trust company, whose negligence it is claimed caused the loss. It 
must be conceded that the rule that makes the trust company liable to 
the [employer] is to say the least, a hard one. . . . Therefore, as be- 
tween the employer and the bank, there is much to be said in favor of 
the position that the loss should fall on the employer who selects an 
unfaithful agent, and thus vouches for his integrity, rather than on 
the bank whose officers in many instances are called upon daily to ex- 
amine and keep account of a large number of checks, a duty which, to 
say the least, operates as a severe strain on ordinary care. Though 
the rule as between the bank and the employer is settled, yet, in view 
of its extreme harshness, we are not inclined to go further and hold that 
the equities of a surety that has been paid to bear the loss are superior 
to those of the bank that receives no benefit from the transaction.”’ 

. In Northern Trust Co. v. Consolidated Elevator Co., 142 Minn. 182, 
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171 N. W. 265, 268, 4 A. L. R. 510, the Supreme Court of Minnesota 
had before it a case factually similar to the facts in the instant matter, 
and which involved the question of subrogation, wherein it stated: 
‘‘When it is sought to enforce the right [of subrogation], something 
more must be shown than that defendant could have been compelled by 
the original creditor to pay the debt. While a surety may assert the 
right against one with whom he had no contractual relations, it must 
appear that the defendant participated, with notice, in the illegal act 
of the principal which served to bring about the loss. The right to 
recover from a third person does not stand on the same footing as the 
right to recover from the principal. As ‘to the latter, the right is abso- 
lute—as to the former it is conditional.’’... 

Thus, it may be observed that there are two lines of cases governing 
the questions here presented, each wholly at variance with the other. 
We think the great weight of authority rests with the group last re- 
ferred to, and that the principles there announced, in good conscience 
ought to be applied to the circumstances of this case. As stated herein- 
before, the right to maintain an action of this kind and to a recovery 
thereunder involves a consideration of, and must necessarily depend 
upon the respective equities of the parties. Here, the indemnitor has 
discharged its primary contract liability. It has paid what it con- 
tracted to pay, and has retained to its own use the premiums and bene- 
fits of such contract. It now seeks to recover from the bank the amount 
thus paid. It must be conceded that the bank is an innocent third 
party, whose duty to the employer was based upon an entirely different 
theory of contract, with which the indemnitor was not in privity. Neither 
the indemnitor nor the bank was the wrongdoer, but by independent 
contract obligation each was liable to the employer. In equity, it can- 
not be said that the satisfaction by the bonding company of its primary 
liability should entitle it to recover against the bank upon a totally 
different liability. The bank, not being a wrongdoer, but in the or- 
dinary course of banking business, paid money upon these checks, the 
genuineness of which it had no reason to doubt, and from which it re- 
ceived no benefits. The primary cause of the loss was the forgeries com- 
mitted by the employee, whose integrity was at least impliedly vouched 
for by his employer to the bank. We cannot say that as between the 
bank and the paid indemnitor, the bank should stand the loss. Under 
the facts of this case, as is stated in Northern Trust Co. v. Consolidated 
Elevator Co., 142 Minn. 132, 171 N. W. 265, 268, 4 A. L. R. 510: ‘‘The 
right to recover from a third person does not stand on the same foot- 
ing as the right to recover from the principal.’’ 

Our conclusion, as hereinbefore has appeared, is that since the bond- 
ing company had no superior equities, it was not entitled to be subro- 
‘gated to any claim plaintiff might have had against the bank. 

The judgment is reversed. 
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DEPOSIT OF FUNDS IN BANK UNDER SPECIAL 
AGREEMENT 


Union Electric Light & Power Co. v. Cherokee National Bank of 
St. Louis, United States Circuit Court of Appeals, Eighth Circuit, 
94 Fed. Rep. (2d) 517 


A deposit by a branch office of a corporation in a bank under an 
agreement that the bank is to act as the agent of the company in 
transmitting funds to the company’s head office and that, in the 
event of the failure of the bank to account for any such funds, the 
company should be entitled to a preferred claim, will be enforced. 
Upon the closing of the bank, the company will be entitled to a 
preference. 

The agreement provided that funds deposited by the company 
should not be mingled with other funds of the bank, that they should 
not be subject to check, that they should not be regarded as a de- 
posit, that they should be promptly accounted for and remitted to 
the company in cash or exchange and that, on the failure of the 
bank to account for any funds so deposited, the funds should remain 
the property of the company, and that, if such funds could not be 
identified, the assets of the bank should be impressed with a trust 
for the amount thereof and that the company should be entitled to 
a preferred claim. 

Each time a deposit was made, the bank signed a receipt stating 
that the funds were received pursuant to the agreement above re- 
ferred to, and that the bank agreed to transmit the funds in accord- 
ance with the agreement. The bank failed and it was held, as stated 
above, that the company was entitled to a preference in payment 
over the other depositors and creditors of the bank. The agree- 
ment between the bank and the corporation is set forth more in 
detail in the opinion which follows: 


Bill by the Union Electric Light & Power Company against the 
Cherokee National Bank of St. Louis and its receiver, to establish a 
preferred claim. The bill was dismissed, and plaintiff appeals. 

Reversed and remanded, with directions. 

James E. Caroll, of St. Louis, Mo., for appellant. 

Ruby M. Hulen, of St. Louis, Mo., for appellees. 


GARDNER, C. J.—This is an appeal from a decree dismissing a bill 
of complaint by which appellant sought a preference in payment from 
the assets of the appellee, an insolvent national banking association. 
The bank and its receiver were defendants below and are the appellees 
here. We shall refer to the parties as they were designated in the lower 
court. 
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NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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The bank did business at St. Louis, Missouri. Prior to January 18, 
1933, plaintiff had carried a general deposit or checking account with 
the defendant. About that time it ceased depositing any funds in the 
pank, but had left in its account about $1,300. This was at a time 
when many of the smaller banks were suspending business or closing 
their doors. On January 18, 1933, the president of the bank wrote 
plaintiff, stating that he had observed that plaintiff had discontinued 
making deposits and expressed the hope that the bank might look for- 
ward to a redepositing in the account. About January 20th, the treas- 
urer of plaintiff went to the bank, taking with him a draft of an agree- 
ment which he proposed to submit to the bank. The president of the 
bank explained that due to the general bank crisis then existing, many 
of the bank’s customers in the vicinity where plaintiff maintained a 
branch store and branch office would take notice of the fact that plain- 
tiff had discontinued transacting business with it and this would have 
‘‘an effect on the people, and the bank wanted to guard against any 
pressure and runs on the bank.’’ Plaintiff’s treasurer, following some 
discussion as to the terms upon which plaintiff might resume its rela- 
tions with the bank, showed the bank president a copy of the written 
agreement which he had brought with him, and there was some con- 
versation relating to payment or transfer of the deposit to plaintiff. 
Concerning this plaintiff’s treasurer testified: ‘‘He (the bank’s presi- 
dent) mentioned that there were a number of ways that could be brought 
down. He suggested that the most convenient thing for them would 
be by way of cashier’s check. I told him we would have no objection 
to cashier’s check, provided it would be understood that that repre- 
sented our funds, that that was merely a method of getting our money 
to us.”’ 

A slight modification was made in the proposed agreement and as 
finally executed by the bank, with the approval of its board of directors, 
it provided that the plaintiff appointed the bank as its agent, ‘‘to col- 
lect and/or receive for the Company’s account all sums of money due 
or payable to the Company from its agents, employees or debtors. .. . 
All funds so received by the Bank shall be promptly accounted for and 
remitted to the Company, in cash or exchange. The agent Bank’s usual 
collection charges for its services in making such collections shall be 
paid promptly by the company upon statements rendered by the Bank. 


“‘In the event of the agent Bank’s failure to account for any funds 
received by it for the Company’s account, the said funds shall be and 
remain the property of the Company, and if for any reason such funds 
cannot ‘be identified all other assets of the Bank shall be impressed with 
a trust for the amount thereof, and the Company shall be entitled to a 
preferred claim upon such assets. The funds received by the agent 
Bank shall not be considered as a deposit with the Bank by the Com- 
pany, and the Bank shall have no right or title with respect thereto. 
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The funds, so received by the Bank as agent, shall not be subject to 
checks drawn by the Company... . 

‘‘The Company’s funds held by the agent Bank shall at all times 
be kept separate as a special fund and never commingled with other 
funds of the Bank, nor shall the Bank at any time use, loan or borrow 
the same in any way. 

“*Tt shall, however, not ‘be necessary for the Bank to keep the iden- 
tical money received for the Company’s account on hand, but moneys 
of an equal amount must always be maintained on hand as funds held 
by the Bank as agent belonging to the Company, and a special account 
thereof evidencing such fact shall at all times be maintained on the 
books of the Bank. 

‘Remittance of the proceeds of all collections made for the Com- 
pany’s account, whenever made by draft or check or by credit upon the 
books of another bank to‘the Company’s credit, shall not be considered 
paid or returned to the Company until received by the Company in 
money, or by the actual and unconditional credit to the Company upon 
the books of such other bank... .”’ 


The balance which the bank had on deposit at the time of the execu- 
tion of this agreement was withdrawn by check, and thereafter the gen- 
eral plan was followed of delivering to the bank cash of plaintiff, the 
deposit being evidenced by a special form of receipt in substantially 
the following form: 


‘Cherokee National Bank of St. Louis 
‘““The Cherokee National Bank of St. Louis hereby acknowledges 
receipt of the items listed below and accepts the same as agent for Union 
Electric Light and Power Company, a corporation, under agreement 
dated January 24, 1933, and now on file, and agrees to transmit said 
items to said Company promptly in accordance with the terms and con- 
ditions of said agreement.’’ 


Then follows statement of the deposit, showing the nature of same, 
whether currency, silver, gold, or coupons. 

Following the execution of the agreement, plaintiff’s treasurer wrote 
to the manager of the branch store of plaintiff, who had charge of the 
funds for that establishment, advising him of the terms of the contract 
under which the company would make deposits with the bank. In this 
regard the instruction states: 


‘Accordingly Cherokee branch store may resume delivery of cash 
to the Cherokee National Bank on Monday, January 23 for transmittal 
to our Cashier. 

‘‘Attached hereto is form of delivery ticket which the store em- 
ployee will use in ‘lieu of deposit ticket. The money will not be de- 
posited in any account but will be delivered solely for transfer to us. 

‘‘Printed forms of delivery tickets will be supplied to the store as 
soon as we can have them printed. These should be made up in tripli- 
cate. The original will be retained by the employee who delivers the 
funds to the bank. The duplicate will be given to the bank and the 
triplicate will be‘promptly forwarded to Mr. King in the same manner 
as duplicate deposit tickets have heretofore been delivered. .. . 
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‘““The bank will render us statements for their service charges in 
connection with forwarding our funds under the new system.’’ 


The form of ‘‘delivery ticket’’ referred to is the same as above set 
forth. 

Pursuant to the agreement, and beginning with January 24, 1933, 
plaintiff made daily delivery of cash funds to the bank, the funds be- 
ing delivered by ‘‘Guarantee Service,’’ accompanied by an employee 
of plaintiff. The cash, together with three copies of the delivery ticket, 
or deposit slip above described, would be tendered to the teller of the 
bank. Two of these tickets were signed by the teller and returned to 
plaintiff’s employee, and one was kept by the bank. At approximately 
weekly intervals, the bank sent or delivered to plaintiff the bank’s 
eashier’s check for approximately the amount of the funds delivered 
in the previous week. Only cash was delivered. The actual cash was 
not ‘segregated, but was placed with other funds of the bank. 

On March 3, 1933, defendant issued to plaintiff its cashier’s check 
for $9,328.55, being the balance in the bank belonging to the plaintiff 
at that time, and thereafter, on the same date, plaintiff made a further 
deposit in the bank of $2,558.72 in currency, silver and gold, following 
its usual practice under the foregoing agreement, receiving the special 
deposit delivery ‘ticket or receipt therefor. Whether or not this par- 
ticular deposit was commingled with other funds of the bank or was 
segregated is not shown by the testimony. The following day, March 
4, 1933, the bank did not open due to a proclamation of the Governor 
of the State of Missouri. March 5th was Sunday. The bank did not 
open on March 6, 1933, due to the proclamation of the President of the 
United States. It did not reopen until March 15th, at which time its 
president was named as conservator, and on-or about April 26, 1933 
a receiver of the bank was appointed by the Comptroller of the Cur- 
rency, who took over all its assets and property, including this deposit 
of $2,558.72, which augmented the funds of the bank in the hands of 
the receiver, and which at the time of trial was in the receiver’s hands. 
In due time plaintiff filed written claim with the receiver, asking that 
it be given a preferred status. This the receiver refused, and this 
suit followed. 

There is no dispute as to the facts. The lower court made findings 
of fact finding that the cash deposited by plaintiff was commingled 
with the general funds of the bank’ and not segregated ; that during the 
time in question the defendant remitted funds received from plaintiff 
by cashier’s check, which plaintiff accepted and cashed from time to 
time; and the court concluded as a matter of law that to entitle plain- 
tiff to recover it was incumbent upon it ‘‘to show that the funds in 
question were received by the defendant bank with the agreement that 
said funds would be kept separate from the other funds of the bank, 
and the identical money returned to the depositor’’; that the contract 
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was in effect ‘‘an attempt by contract between plaintiff and defendant 
to pledge the assets of the defendant bank to secure a private deposit, 
and a national bank is without power to pledge its assets to secure a 
private deposit.’? The court also concluded that the relationship be- 
tween plaintiff and defendant created by the contract was that of 
debtor and creditor. The court accordingly entered decree dismissing 
plaintiff’s bill on the merits. 

The question presented on this appeal is whether the court erred 
in not decreeing a preference in favor of plaitniff. Whether or not 
plaintiff was entitled to such a preference depends upon the character 
of the deposit. No question is raised but that defendant had authority 
to receive either general or special deposits. Generally speaking, a gen- 
eral deposit results where money or funds are delivered into the pos- 
session of the bank whose property it becomes and in return for which 
the depositor receives a credit, against which credit he may draw in the 
usual course of the bank’s business. In the absence of an agreement 
or proof to the contrary, a deposit in a bank is presumed to be general 
rather than special, and the party claiming the deposit to be special 
has the burden of proof to show that it was received by the bank with 
the express or implied agreement that it should be kept as a special 
deposit. The nature or character of the deposit depends largely upon 
the intention of the parties to the transaction. It is apparent here that 
the parties intended that this should not be a general deposit, so that 
the question to be determined is whether or not their acts with refer- 
ence thereto were such as to make it a general deposit, notwithstand- 
ing the intention of the parties. If a general deposit were intended, 
the written contract between the parties, the special deposit receipt 
specifically reciting the character of the deposit, and the instructions 
given the plaintiff’s manager with reference to the method of handling 
these deposits would have been quite unnecessary. 

The suit was tried on the theory that the commingling of the cash 
deposited with the general funds of the bank was inconsistent with the 
nature and character of a special deposit, and that the fact that ‘‘the 
defendant was not bound to return the identical money received by it 
from the plaintiff’? made the deposit a general one. The findings of 
the court stress this fact. It must be conceded that this theory finds 
support in many of the earlier adjudicated cases. Any review or analy- 
sis of these cases would serve no useful purpose, because we are of the 
view that the Supreme Court has placed the matter at rest in the re- 
cent case of Jennings v. United States Fidelity & Guaranty Co., 294 
U. S. 216, 55 S. Ct. 394, 397, 79 L. Ed. 869, 99 A. L. R. 1248, in which 
the court decided that the commingling of deposited funds with those 
of the bank is not fatal to the character of the deposit as a special 
one. In'the opinion by Mr. Justice Cardozo, it is said: ‘‘Currency paid 
over the counter and deposited in a vault is a thing that can be identi- 
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fied and so subjected to a trust whenever in equity and conscience a 
trust should be implied. Not only that, but a trust so created will not 
fail though other dollars may have taken the place of those originally 
received, for dollars are fungibles and any one of them will be accepted 
as a substitute for another.’’ 

This is exactly what the contract between the parties contemplated 
and what was actually done pursuant thereto. It seems clear that when 
the funds were deposited under this agreement, they were impressed 
with a trust. When the bank issued its cashier’s check as a means of 
transmitting these funds so specially deposited to the plaintiff, no fur- 
ther trust existed as to the funds represented by the cashier’s check, 
and as to the cashier’s check, the relation between the parties was that 
of debtor and creditor. Here, however, there was deposited the sum 
of $2,558.72 a few days before the bank closed. It was still in the bank 
when it closed; it went into the hands of the receiver and augmented 
the funds of the bank received by him. It was not subject ‘to check by 
the plaintiff, and the defendant had not issued its cashier’s check for 
the purpose of transmitting it to plaintiff. In these circumstances, the 
conclusion seems inescapable that the deposit retained its character as 
a special deposit. The relation of debtor and creditor did not exist 
as to it. It was impressed with a trust in favor of plaintiff, and plain- 
tiff was therefore entitled to have its claim allowed as a preferred one. 

The decree appealed from is therefore reversed, and the cause is 
remanded with directions to enter decree in favor of plaintiff consistent 
herewith. 


ACTION ON CASHIER’S FIDELITY BOND 


First State Bank of Rocksprings, Texas, v. Standard Accident Insur- 
ance Co., United States Circuit Court of Appeals, 
94 Fed. Rep. (2d) 726 


A bank and a warehouse company had the same directors, officers 
and stockholders. A surety company issued fidelity bonds protect- 
ing the bank against loss by embezzlement on the part of its cashier 
and assistant cashier. These two were the active managers of both 
concerns with complete authority to draw against the warehouse 
company account. They withdrew funds from the account on checks 
signed by them and appropriated the proceeds. The warehouse com- 
pany made no claim against the bank and the bank made no pay- 
ment to the company. It was held that the surety company was not 
liable for the loss. 
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NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §660. 
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In the circumstances, the bank could not, in law, be held answer- 
able to the warehouse company for the acts of the two officers in 
drawing out their principal’s money and appropriating it to their 
own use. The bank was not, of course, entitled to be indemnified 
for a loss which it had never sustained. 


Action by the First State Bank of Rocksprings, Texas, against the 
Standard Accident Insurance Company, Detroit, Michigan, for breach 
of, two fidelity insurance contracts. From a judgment entered on an 
instructed verdict for defendant, plaintiff appeals. 

Affirmed. 

Woodville J. Rogers, of San Antonio, Tex., for appellant. 

Josh H. Groce, of San Antonio, Tex., for appellee. 


HUTCHESON, C. J.—Appellant (bank) sued for the claimed breach 
of two fidelity insurance contracts, executed by appellee as surety on 
the bonds of Grooms, as cashier, and of Singleton, as assistant cashier 
of appellant bank. The bonds were each thus conditioned: ‘‘That 
whereas the said officer in the service of the Bank . . . Now, therefore, 
if the above bounden officer and surety shall hold the bank harmless. 
against, and pay to it such pecuniary loss as it may sustain of money 
or other valuable securities embezzled, wrongfully abstracted, or will- 
fully misapplied by the said officer in the course of his employment as 
such . . . then this obligation is void, otherwise to be and remain in 
full force and effect.’’ 


The claim was that during the time the contracts were in force, 
the two officers, acting together, embezzled, willfully misapplied, and 
wrongfully abstracted the bank’s money by wrongfully drawing checks 
on the deposit account of the Edwards County Wool & Mohair Ware- 
house Company, of which they were, respectively, general manager and 
secretary and treasurer, and appropriating the sums thus drawn to 
their own use. 

In amplification of the claim it was alleged that the deposit account 
of the corporation was handled entirely by, and was under the complete 
control of, these two officers, who made the deposits and had general 
and unlimited authority to draw upon the account; that they agreed 
that they would misappropriate and misapply moneys and funds of the 
bank and would conceal the same from the bank’s directors, by drawing 
a series of checks against the account of the warehouse company and 
using them as a basis to issue the deposit tickets of the bank to them- 
selves; that, pursuant to said system, between July, 1929, and April, 
1933, they wrongfully drew out and appropriated the moneys sued for. 

The defense, in addition to a general denial, was that the bond was 
not an unqualified obligation to repay to the bank moneys wrongfully 
withdrawn from it, but only one of indemnity against loss by the bank, 
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from such drawings, and that the bank had failed to show any loss, 
or even liability to loss, through the dealings complained of. 

A further defense was that, if the bank has sustained any loss on 
account of these checks, it is not because the bank was liable for the 
acts of the principals on the bonds, but because the bank voluntarily 
assumed the liability which it was not legally under, to the prejudice 
of the surety, and in violation of the bank’s duty to defend itself and 
the surety against claims of liability not well founded in law. 

When plaintiff closed its case, this was the state of the evidence. 

The officers, directors, and stockholders of both bank and warehouse 
company were the same, and Grooms and Singleton were active man- 
agers of both institutions. The warehouse company was engaged in 
receiving and selling wool and mohair of ranchmen in that country 
on a large scale, its deposits running from $100,000 to $200,000 a year. 
Grooms and Singleton made all the deposits in, and drew all the checks 
on, the account, payable to any and every one the warehouse company 
did business with. Grooms, as general manager of the company, had 
authority to and did make advances to the owners of the wool and 
mohair in the warehouse, and did sell and pay to the owners the pro- 
ceeds of the sales. Throughout the years in question the directors of 
the warehouse company would meet to pass on notes and loans, and 
business transactions the company had made. 

No one testified that Grooms and Singleton had ever asked for, or 
obtained, authority to draw the warehouse company’s moneys and lend 
them to themselves on their notes. On the contrary, several of the 
directors testified that they had no such authority, and that their 
notes had never been presented to and approved by the board. On the 
other hand, though the checks drawn were charged against the ware- 
house company on the bank’s books and shown in the statements as 
charged, no complaint was ever made, by the warehouse company to 
the bank, of their drawing, nor has the warehouse company ever made 
a claim against the bank on account of it. 

J. L. Greer, president of both concerns, testified: ‘‘I have been 
president of both concerns since 1935, and so far as I know, there has 
never been any claim made by the Warehouse Company against the 
bank.”’ 

Mr. Miller, active vice-president of the bank since August 12, 1935, 
testified that on March 7, 1936, a bank directors’ meeting was called for 
the purpose of, and it resulted in, having the bank’s representative 
file a claim against appellee on its bonds, but no entry was made on 
the books of the bank indicating, or tending to indicate, recognition 
of the bank’s liability, until a few days before the case went to trial on 
March 29, 1937. The entries then were made on the debit side of the 
journal, a claim against the Standard Accident Insurance Company 
on its bond for $10,000 was set up as an asset, and on the credit side 
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there was ‘‘suspense account, Edwards County Wool and Mohair 
Warehouse Company bond claim on the Standard Accident Insurance 
Company.’’ On cross-examination he testified: ‘‘By that method the 
bank has admitted its liability to the Warehouse Company on these 
claims. It always has admitted its liability to the Warehouse Com- 
pany and does now. By the statement of these accounts, it has ad- 
mitted the liability of the bank to the Warehouse Company.’’ Where- 
upon the defendant rested, without offering any evidence, and moved 
for an instructed verdict. 


The District Judge, of the opinion that the proof failed to show 
that the bank had sustained a loss, granted the motion and instructed 
a verdict. This appeal from the judgment on the verdict tests the 
ruling for error. 

Appellee, insisting that the District Judge was right in the reason 
he gave for instructing the verdict, urges upon us that the instruction 
was right for the further reason that the proof not only failed to show 
that the bank had sustained a loss, but it affirmatively showed that the 
bank could not, in law, be held answerable to the warehouse company 
for the acts of Grooms and Singleton in drawing their principal’s 
money out and appropriating it to their own use. 

We agree with appellee. To hold the surety upon the bond it was 
incumbent upon the bank to show that Grooms and Singleton had sub- 
jected it to legal liability to the warehouse company for the amounts 
of the checks the two had drawn, and that as the result of the enforce- 
ment of that liability the bank had sustained a loss. Aetna Casualty & 
Surety Co. v. Phoenix National Bank, 285 U. S. 209, 52 S. Ct. 329, 
76 L. Ed. 709. The bank’s proof completely failed as to both of these 
essentials. 

It was admitted that the warehouse company had never made claim 
against the bank, nor in any wise asserted the bank’s liability to it, 
and that the bank had never paid the warehouse company the amount, 
or any part of the amount, of the checks whose drawing is complained 
of here, nor even reversed the charging of those checks to the ware- 
house company’s account. Matters standing thus, the bank may not be 
indemnified for a loss it has never sustained. But this is not all. The 
record shows both that the bank was not liable to the warehouse com- 
pany for the acts of Grooms and Singleton in drawing the checks and 
using the money as they did, W. Horace Williams Co. v. Broward 
Bank & Trust Co., 5 Cir., 69 F. 2d 14; Farmers’ Bank v. United States 
F. & G. Co. 5 Cir., 28 F. 2d 676; Empire Trust Co. v. Cahan, 274 
U. S. 473, 47 S. Ct. 661, 71 L. Ed. 1158, 57 A. L. R. 921; and that, 
if the warehouse company could ever have held it liable, its conduct in 
regard to the checks, and the long time that has elapsed since their 
drawing, prevent it from doing so now. These two had unlimited au- 
thority and power of disposition over the making and withdrawal of 
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the warehouse company’s deposits; they were, in respect of these de- 
posits, its alter ego. Having entrusted these agents with such authority 
over its funds, the warehouse company could not charge the bank with 
liabilty for its misuse unless the bank actually knew, or had reason to 
know, that the principal’s funds were being so diverted. 

The evidence here not only fails to show that the bank knew, or 
ought to have known, that Grooms and Singleton were diverting ware- 
house company funds to their personal use, it affirmatively shows the 
contrary, for since they were at once managers of the bank and the 
warehouse company, and were acting in their own interests, and ad- 
versely to and in fraud of both bank and warehouse company, their 
knowledge could not be imputed to the bank as its knowledge, Connecti- 
cut Fire Ins. Co. v. Commercial National Bank, 5 Cir., 87 F. 2d 968, 
and no other persons connected with the bank knew, or could have 
known, what was going on. 
The judgment is affirmed. 



















RIGHT OF PRIVATE BANKER TO COLLECT 
EXCHANGE 






Lawson v. Citizens Bank of Hahira, Supreme Court of Georgia, 195 
S. E. Rep. 742 











The Georgia Code, § 13-2027, provides that any ‘‘bank’’ shall 
have the-right to collect exchange not exceeding one-eighth of one 
per cent. on checks presented to it for payment by any bank or 
banker. The Code also provides that the term ‘‘bank’’ ‘‘shall not 
include private bankers.’’ Under this law a private banker can- 
not compel a chartered bank to pay exchange on checks drawn on 
the latter which the private banker presents to the chartered bank 
for collection, notwithstanding the private banker alleges a general 
custom permitting such exchange to be taken. 


In this case the plaintiffs were the owners of a private bank and 
the defendant is an incorporated bank organized under the laws of 
the state of Georgia. Under the law referred to in the preceding 
paragraph, the incorporated bank is entitled to charge exchange on 
checks presented to it by any other bank, banker or trust company. 
The incorporated bank made exchange charges in accordance with 
the statute on checks drawn against it and presented by the bank- 
ers. The chartered bank, however, refused to permit the private 
bankers to collect exchange on checks which it presented against 
them. This action was brought to compel the chartered bank to pay 

exchange at the same rate which the plaintiff private bankers were 

required to pay. The plaintiffs alleged in their petition that, for 




















NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §491. 
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many years, there had been a universal custom between chartered 
banks and private banks to charge on items cleared by them and 
that, according to this custom, there had been no distinction between 
private banks and chartered banks and the service charge had been 
the same. The court held that the law was fixed by the statute 
above referred to and that a custom may not be invoked to change 
the law. 


Suit by Tally Lawson and others against the Citizens Bank of Ha- 
hira, to enjoin defendant from refusing to pay exchange on checks and 
for other relief. To review a judgment sustaining the defendant’s 
demurrers and dismissing the petition, plaintiffs bring error. 

Affirmed. 

Lawson et al., the owners of a private bank at Hahira, Ga., filed 
suit against Citizens Bank of Hahira, a banking corporation chartered 
under the laws of this state. The petition avers that under the Code, 
§ 13-2027, the chartered bank is authorized to charge one-eighth of 1 
per cent. exchange on the aggregate of all checks drawn on it which 
are forwarded to the plaintiff bank by its correspondents for presenta- 
tion to the defendant chartered bank for collection; and that, though 
said section does not apply to plaintiffs, because they operate a private 
bank, nevertheless they as a matter of law and right are entitled to 
charge and collect at least the same rate of exchange on all checks 
drawn on their bank and forwarded to the defendant bank by its cor- 
respondents for presentation and collection; that the defendant bank 
has taken the position that, inasmuch as the bank operated by peti- 
tioners is a private bank, they are not entitled to charge exchange on 
ehecks drawn on their bank and forwarded to the defendant bank by 
its correspondent banks for presentation and collection, and it stead- 
fastly refuses to handle such checks except at par, though the defend- 
ant bank exacts and charges at the rate aforesaid on the aggregate 
amount of all checks drawn on it and forwarded to petitioners’ bank 
by their correspondent banks for presentation and collection. 

By an amendment, petitioners alleged: ‘‘. . . There are many per- 
sons who are engaged in the business of private banking in the State 
of Georgia, and elsewhere, who are classed as private bankers. For 
many years in the past, and almost from time immemorial, they have, 
in their clearings, dealt with one another and as well with chartered 
banks. For many years it has been a universal custom between char- 
tered banks and private banks to charge on items cleared by them, 
which is merely a charge for service. According to the custom, there 
has been no distinction between private banks and chartered banks, 
and the service charge has been the same. . . . While it is true that 
the statute (Code 1933, § 13-2027) does not expressly apply to private 
banks, yet the plaintiffs allege that they, as a matter of law and of 
right, are, according to the general custom in force for many years, 
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as aforesaid, entitled to exact and collect exchange on items cleared 
by them at the same rate that chartered banks exact and charge on 
items cleared by or through them. . . . Under the statute and by virtue 
of the general custom above referred to, chartered banks charge one- 
eighth of one per cent. on the aggregate amount of all items cleared 
by them, daily, and plaintiffs aver that in law, equity and good con- 
science they are authorized to exact a like charge for the same service 
rendered by them. Such custom is of such long standing that in the 
banking business it has become effective and binding not only upon 
chartered banks but upon private banks.’’ The prayers were for gen- 
eral relief and for injunction. 

The defendant demurred on the grounds that no cause of action 
is set forth; the facts alleged do not authorize the relief sought; the 
injunction sought is mandatory in character; and that it does not 
appear that the defendant is under any duty or obligation imposed by 
law, by contract, or otherwise, to do or refrain from doing the acts 
and things which it is sought by the petition to require it to do or to 
refrain from doing. 

The defendant demurred for the further reason that the object 
sought by petitioners is to require defendant, against its will, to estab- 
lish and maintain contractual relations with them with respect to the 
matter of charging and collecting, or of forbearing to charge and 
collect, exchange on checks, although it does not appear that the de- 
fendant is under any obligation or duty to enter into or maintain such 
relation; and that to make such requirement of defendant would be 
a violation of its constitutional rights to due process of law and the 
equal protection of law, as guaranteed by the Constitution of this State 
(Const. art. 1, § 1, par. 3, Code, § 2-103), and by the Constitution of 
the United States (Const. U. S. Amend. 5, § 1-805), and that it would 
be violative of the constitutional provision contained in Const. art. 1, 
§ 1, par. 2, section 2-102, that ‘‘Protection to person and property is 
the paramount duty of government, and shall be impartial and com- 
plete.’’ 

The defendant demurred specially to so much of the prayer as 
sought to enjoin the defendant ‘‘from refusing to pay exchange at the 
rate of one eighth of one per cent. on the aggregate amount of checks,”’ 
etc., on the ground that such an injunction would be mandatory. The 
trial court sustained the demurrer and dismissed the petition. The 
plaintiffs excepted. 

Wilcox, Connell & Wilcox, of Valdosta, for plaintiffs in error. 

Converse & Coleman and Copeland & Dukes, all of Valdosta, for 
defendant in error. 


GRICE, J.—The plaintiffs operate at Hahira, Ga., a private, un- 
incorporated bank. In the same town is the defendant, a banking 
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corporation chartered, organized, and existing under the laws of this 
state. The object of this suit is to compel the chartered bank to pay 
exchange at the rate of one eighth of 1 per cent. on the aggregate amount 
of checks drawn on the plaintiff bank and forwarded to the defendant 
by correspondent banks for presentation and collection. The petition 
proceeds on the theory that the plaintiffs have the right to enjoin the 
defendant from returning to its correspondent banks checks drawn on 
the private bank and forwarded by correspondent banks to the char- 
tered bank for presentation and collection, and which were in fact not 
refused payment, except that the private bank insisted that they had 
the right to charge on their checks exchange in the same manner as 
does the defendant on all checks drawn on it and forwarded to peti- 
tioners’ bank by their correspondent banks for presentation and eol- 
lection. 

1. A contract arises by implication of law, from a general deposit 
of funds in a bank, that the bank will, whenever properly demanded, 
pay the funds in such sums and to such persons as the depositor shall 
direct and designate. Darien Bank v. Clifton, 156 Ga. 65, 118 S. E. 
641; 7 Am. Jur. § 503, and cit. This means that, in the absence of a 
statute modifying the rule or a contract changing it in a particular 
instance, the payment must be at par. To deduct exchange would 
make the payment less than par. 

The latter part of section 13-2027 of the Code provides that ‘‘a 
bank’’ shall have the right to pay checks drawn upon it when pre- 
sented by any bank, banker, trust company, or any agent thereof, either 
in money or in exchange drawn on its approved reserve agents, and 
to charge for such exchange not exceeding one eighth of 1 per cent. 
of the aggregate amount of the checks so presented and paid. This 
first appeared as section 1, subsection 14, of the act approved August 
14, 1920, amending an act approved August 16, 1919, entitled ‘‘An 
act to regulate banking in the State of Georgia,’’ etc. Section 1 of 
article 1 of the Act of August 16, 1919, in terms declares that the 
term ‘‘bank’’ as used in the act means ‘‘any monied corporation,”’ 
ete., ‘‘but shall not include private bankers,’’ ete. We agree with 
counsel for the defendant that it is significant that the General <As- 
sembly, in passing this comprehensive statute dealing with banks, in 
terms excluded private banks from its definition of a bank, and that 
no provision was made there or elsewhere in our banking laws for the 
right of a private bank as a matter of law to pay checks drawn on it 
at less than par. 

2. Counsel for the plaintiffs insist that, independently of any stat- 
ute giving them the right to charge exchange on their own checks, they 
are in equity and good conscience entitled to the relief prayed for, i. e., 
an injunction enjoining the defendant ‘‘from refusing to pay exchange 
at the rate of one eighth of one per cent. on the aggregate amount of 
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checks drawn on petitioners’ bank and forwarded to the defendant by 
correspondent banks for presentation and collection, and from with- 
holding all such checks from petitioners and returning the same un- 
paid.’’ Counsel rely on American Bank & Trust Company v. Federal 
Reserve Bank of Atlanta, 256 U. S. 350, 41 S. Ct. 499, 65 L. Ed. 983, 
95 A. L. R. 971 (38 B. L. J. 415), and several other decisions following 
it. In that case the Supreme Court of the United States held that a 
bill brought by divers state banks against the Federal Reserve Bank 
and its officers, praying for an injunction, would not be dismissed for 
want of equity, in view of its allegations. It was alleged that an 
important part of the income of the plaintiffs is a charge for the serv- 
ices rendered by them in paying checks drawn upon them at a distance 
and forwarded, generally by other banks, through the mail; that the 
charge covers the expense incurred by the paying bank and a small 
profit; that banks in the Federal Reserve system are forbidden to make 
such charges to other banks in the system; that the plaintiffs were not 
members of the Federal Reserve system; that, in pursuance of a policy 
accepted by the Federal Reserve Board, the defendant bank had de- 
termined to use its power to compel the plaintiff and others in like 
situation to become members of the defendant, or at least to open a 
nonmember clearing account with the defendant, and thereby, under 
the defendant’s requirements, to make it necessary for the plaintiffs 
to maintain a much larger reserve than in their present condition they 
need; that this diminution of their lending power, coupled with the 
loss of the profit caused by the above-mentioned clearing of bank checks 
at par, will drive some of the plaintiffs out of business and will diminish 
the income of all; that to ‘‘accomplish the defendants’ wish they in- 
tend to accumulate checks upon the country banks until they reach a 
large amount, and then to cause them to be presented for payment 
over the counter,’’ or by other devices detailed, ‘‘to require payment 
in cash in such wise as to compel the plaintiffs to maintain so much 
cash in their vaults as to drive them out of business or force them, if 
able, to submit to the defendant’s scheme.’’ 

The plaintiffs were chartered banks, and accordingly had the right 
to charge the exchange under the provisions of our act above referred 
to. The question in the case before the Supreme Court of the United 
States was not as to the powers of the Federal Reserve Bank, ‘‘but,’’ 
as stated by Mr. Justice Holmes, ‘‘whether the use that according to 
the bill they intend to make of them will infringe the plaintiffs’ rights.’’ 
The ground on which the bill was sustained was made clear in the 
opinion. Said the court: ‘‘Banks as we know them could not exist if 
they could not rely upon averages and lend a large part of the money 
that they receive from their depositors on the assumption that not more 
than a certain fraction of it will be demanded on any one day. If 
without a word of falsehood but acting from what we have called dis- 
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interested malevolence a man by persuasion should organize and carry 
into effect a run upon a bank and ruin it, we cannot doubt that an 
action would lie. A similar result even if less complete in its effect 
is to be expected from the course that the defendants are alleged to in- 
tend, and to determine whether they are authorized to follow that 
course it is not enough to refer to the general right of a holder of 
checks to present them but it is necessary to consider whether the 
collection of checks and presenting them in a body for the purpose of 
breaking down the petitioner’s business as now conducted is justified by 
the ulterior purpose in view.’’ 

There are in the present case no such allegations in the petition as 
make applicable the doctrine announced in the case just cited. If, 
therefore, the right of plaintiffs to the relief prayed for can be sus- 
tained at all, it must be on some other ground. It is not claimed that 
there was any contract between the two banks covering the subject 
matter in controversy. It is asserted in the petition, however, that 
there are many private bankers in this state, and that for many years 
there has been a general custom which recognized the right of private 
banks to exact and collect exchange on items cleared by them at the 
same rate that chartered banks exact and charge on items cleared by or 
through them. It is further alleged that such has been the universal 
custom for many years, and that ‘‘such custom is of such long stand- 
ing that in the banking business it has become effective and binding 
not only upon chartered banks but upon private banks.’’ It does not 
appear from the petition that the defendant bank has ever recognized 
the right of the private bank to charge exchange, or that the defendant 
has ever paid to the private bank exchange on the checks drawn on the 
latter. Does that part of the petition setting forth a custom of pri- 
vate banks to exact exchange, in view of the whole petition, entitle the 
plaintiffs to the relief sought? We do not think so. The office of a 
custom or usage is to interpret the otherwise indeterminate intention 
of the parties. Mutual Benefit Life Insurance Co. v. Ruse, 8 Ga. 534, 
541; Citizens’ & Southern Bank v. Union Warehouse & Compress Co., 
157 Ga. 434, 443, 122 S. E. 327. We have before us no contract to be 
construed, and therefore no question as to whether the parties intended 
to be governed by any custom or usage. To invoke the law of custom 
to the issue before us would be to misapply it. ‘‘Custom may some- 
times be invoked as entering into a contract or supplying incidents, 
but not to change the law.’’ Fidelity & Deposit Co. v. Butler, 130 Ga. 
225, 243, 60 S. E. 851, 859, 16 L. R. A., N. S., 994; Ponder & Co. v. 
Mutual Benefit Life Ins. Co., 165 Ga. 366 (5), 140 S. E. 761, and cit. 
Having reached the conclusion above indicated, it is unnecessary to 
pass upon that ground of the demurrer which insists that no relief 
is sought except an injunction which is mandatory in character, and 
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that for that reason alone the judge was correct in dismissing the peti- 
tion. 

Judgment affirmed. 

All the Justices concur. 


RIGHTS OF HOLDERS OF “LAND TRUST CER- 
TIFICATES” ON CLOSING THE BANK 


Gallagher v. Squire, Superintendent of Banks, Court of Appeals of 
Ohio, 13 N. E. Rep. (2d) 373 


A bank, having a trust department, cannot act in the dual ¢a- 
pacity of settler and trustee by creating a trust out of its own real 
estate and holders of ‘‘land trust certificates’’ created by such an 
attempted trust agreement are not entitled to preference over gen- 
eral creditors in liquidation proceedings against the bank. 


Suits in equity by J. S. Gallagher and others and by the Cleveland 
Trust Company and others against one Squire, Superintendent of Banks, 
to enjoin the defendant from carrying into effect an order of the Com- 
mon Pleas Court made in the liquidation proceedings against the Com- 
mercial Banking & Trust Company of Sandusky, Ohio, which order 
had denied plaintiffs’ claims for preference. From a decree dismissing 
the petitions, the plaintiffs appeal.—|[Editorial Statement. | 

Decree for plaintiffs. 

King, Flynn & Frohman and R. R. Kruse, all of Sandusky, for ap- 
pellants J. S. Gallagher and others. 

Sawyer, Cummings, Mook, Strong & Douglas, of Cleveland, for 
appellants Cleveland Trust Co. and others. 

Herbert 8S. Duffy, Atty. Gen., and John F. McCrystal, Jr., of San- 
dusky, for appellee. 


OVERMYER, J.—In 1925 the Commercial Banking & Trust Com- 
pany of Sandusky, Ohio, was a banking corporation organized, exist- 
ing, and doing business as a bank with a trust department under the 
laws of Ohio then in foree. In 1922 the bank had purchased real es- 
tate at the corner of Washington Row and Columbus avenue in said 
city, and in 1924 and 1925 a bank and office building was erected 
thereon. When completed the land and building represented an in- 
vestment of $282,793.42. At that time the paid-in capital and surplus 
of the bank aggregated $300,000, and therefore the sum invested in the 
bank building and the real estate whereon it stood exceeded 60 per 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §141. 
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cent, of the bank’s paid-in capital and surplus, in violation of section 
710-108, General Code. 

The State Department of Banks, through the Superintendent, di- 
rected that the bank take steps to comply with the law in the respects 
refererd to, and thereupon the bank proceeded to form a trust, the 
corpus of which was the land and an undivided one-third interest in 
the bank and office building thereon, and, designating itself as trustee, 
on August 1, 1925, an ‘‘Agreement and Declaration of Trust’’ was 
executed between the bank and the holders of land trust certificates 
issued in pursuance of the agreement. The ‘‘agreement’’ was duly 
recorded in the record of deeds of Erie county, Ohio, and the cer- 
tificates issued and offered to the public through the trust department 
of the bank, and $125,000 worth thereof were purchased by thirty-four 
separate purchasers. 

The land trust certificates were issued by the trustee from a book 
in its possession, and payments for same were made to the trustee. The 
proceeds of the certificates sold were paid by the trustee to the bank 
and credited by the bank against the ‘‘Construction Account’ and 
‘‘Banking House and Lot Account,’’ and by this process these accounts 
were brought within the limitations of section 710-108, General Code, 
as a matter of bookkeeping. 

In the ‘‘ Agreement and Declaration of Trust,’’ the bank reserved 
to itself a 99-year, renewable forever, leasehold in the trust estate and 
agreed to pay all of the taxes, insurance, maintenance, and other upkeep 
on the building and land, and to pay to the trustee a yearly rental of 
$6,875 in quarterly installments for the use of the building and land. 

The ‘‘Agreement and Declaration of Trust’’ provided in article 1, 
part 2, that: ‘‘The equitable ownership and beneficial interest in the 
trust estate, is divided into one hundred and twenty-five indivisible 
equal shares, which shares shall be represented by certificates of equi- 
table ownership, said certificates being referred to and designated as 
‘Land Trust Certificates,’ said certificates varying only as to the re- 
spective numbers, names of the respective beneficiaries, and the amount 
of the equitable interest evidenced by the number of shares represented 
by the certificates, in substantially the following form.’’ Then follows 
a copy of the certificates issued. 

In July, 1933, the bank in question was closed by order of the State 
Superintendent of Banks because of insolvency, and since then has been 
and still is in process of liquidation. The owners of the land trust 
certificates claim a position of preference over general creditors and, 
the Superintendent of Banks and the common pleas court having denied 
their claims, suits in equity were brought in common pleas court by the 
appellant, J. S. Gallagher, and thirty-one other plaintiffs, and by the 
Cleveland Trust Company and others, trustees, each against the Super- 
intendent of Banks, under section 710-95, General Code, to enjoin the 
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Superintendent of Banks from carrying into effect an order of the 
common pleas court previously made in the liquidation proceedings 
against the bank, which order had denied plaintiffs’ claims for prefer- 
ence. The two suits were consolidated in common pleas court and are 
here presented and considered together. 

Upon hearing in common pleas court, that court denied the prayer 
of the plaintiffs’ petitions, denied the injunctions sought, and dismissed 
the petitions at the costs of the plaintiffs. From this decree, the plain- 
tiffs have appealed on questions of law and fact, and the errors assigned 
are set forth in ten several specifications; but the substance of all of 
them is that the trial court was in error in holding the trust in question 
invalid and void under the authority of Ulmer v. Fulton, Supt. of 
Banks, 129 Ohio St. 323, 195 N. E. 557, 564, 97 A. L. R. 1170. 

It is pointed out that there are many differences in the facts involved 
in the trust here considered from those considered by the Supreme Court 
in the Ulmer Case, and this is quite true. For example, in the Ulmer 
Case, securities, that is, fungible assets, were involved, here the real 
estate and bank building are involved; in the Ulmer Case the right of 
substitution of securities in the trust res was reserved, here no such 
substitution could be made; in the Ulmer Case the question of adminis- 
trative orders of the Superintendent of Banks was not involved, here 
the record shows that the scheme and plans of the bank in attempting 
to comply with the requirements of section 710-108, General Code, were 
earried forward, if not at the suggestion of the Superintendent of 
Banks, at least with his knowledge, consent, and approval; in the Ulmer 
Case the trust was created out of the bank’s own securities, fungible 
items, and was a profit-making enterprise, here the trust was created 
out of real estate, not necessarily for profit, but in an attempt to comply 
with a specific requirement of law, viz., to bring the bank’s investment 
in lot and building within the requirements of section 710-108, General 
Code; in the Ulmer Case ‘‘participation certificates’’ were issued, here 
‘land trust certificates’’ were issued, which it is claimed was quite a 
different matter, in that here no certificates were retained by or sold 
to the bank or the trust department, and that the certificate holders 
had an interest by the terms of the agreement in the real estate itself. 

But in Ulmer v. Fulton, supra, the Supreme Court waves all other 
considerations aside as ‘‘ beside the point’’ and lays down the unqualified 
rule that ‘‘the bank was totally lacking in power or authority to create 
trusts out of its own property,’’ and further says, ‘‘we are unwilling 
through conjectural and dubious construction to extend to banks exer- 
cising trust prerogatives such broad and far-reaching powers as the 
formation of trusts out of their own property would give them, when 
the General Assembly has not seen fit to do so through plain and un- 
equivocal language.’’ 

It must be conceded at the outset that the bank did an unlawful act 
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when, with full knowledge of a statute then existing, it undertook the 
acquisition of real estate and the erection of a bank building which 
the officers knew in advance would cost such a sum as to carry the 
investment beyond the statutory limitations for that purpose. The 
purchasers of the land trust certificates were also charged with knowl- 
edge of that law and with the purposes and objects of the trust agree- 
ment, which was a matter of public record. Therefore, it cannot now 
be said that another violation of law should be tolerated to protect the 
certificate holders, for ‘‘two wrongs do not make a right.’’ Section 
710-108, General Ccde, is a salutary statute, enacted for the very pur- 
pose of preventing a bank from investing too large a part of its assets 
in an elaborate bank building. An individual could invest all of his 
money in a home if he so desired, but a bank is handling other people’s 
money and not its own, and to protect this money and assets the statute 
referred to was enacted. 


The payment of the rent as provided for in the ‘‘trust agreement’’ 
for so expensive a bank home is taking money from the earnings of a 
solvent bank, and from the creditors of the bank on its failure. In the 
instant case, the $125,000 paid by purchasers to the trustee for land 
trust certificates would have to yield 5% per cent. to pay the $6,875 
annual rent on the bank building, not including taxes, insurance, re- 
pairs, etc. It cannot well be argued, therefore, that the bank and the 
depositors were benefited by the substitution of liquid assets, cash, for 
unliquid assets, real estate, and it is certainly not claimed that this was 
the motive in establishing the trust; it was a ‘‘window-dressing’’ opera- 
tion to bring the bank’s financial statement within the provisions of a 
positive statute; and even though it were done with the approval of 
the Superintendent of Banks, yet, if it is and was unlawful, no estoppel 
is thereby created against interested and affected parties or a subsequent 
Superintendent of Banks. 

The ‘‘land trust certificates’? herein were issued against the ‘‘trust 
estate’’ consisting of the land and one-third of the building, in all of 
which the bank reserved a 99-year lease, renewable forever. It follows 
that the purchasers of the land trust certificates did not receive such 
an interest in the land as could have been alienated and conveyed to 
another. The holders of these certificates in no event, by the terms of 
the ‘‘trust agreement,’’ could ever get any of the land, only the proceeds 
—money. The certificates issued provided. 

‘‘The trustee agrees that it will pay (quarterly) to the registered 
holder of this certificate at the close of business on the preceding day 
of (the month of each quarter) said holder’s proportionate share of the 
net proceeds of all income from the properties described . . . the trust 
estate accrued and paid up to the close of the calendar quarter... 
and that upon any sale of said properties and the termination of the 
trust, it will pay to the registered holder hereof such holder’s propor- 
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tionate share of the net proceeds derived from such sale, all as provided 
in Part Two of said Declaration.’’ 

The real estate and building in the instant case were an asset of 
the bank; the securities in the Ulmer Case were an asset of the bank; 
both were ‘‘property’’ of the respective banks, and the rule announced 
in the Ulmer Case holds that a bank having a trust department is 
‘totally lacking in power or authority to create trusts out of its own 
property,’’ that a bank may not act in the dual capacity of settlor and 
trustee by creating trusts out of its own property, and that a banking 
_ institution with a single board of directors is one corporate entity, no 
matter how many departments it may form, either as a matter of con- 
venience in transacting its business, or to meet requirements prescribed 
by law. 

As we understand the decision in the Ulmer Case, we see no differ- 
ence in principle, though there may be a difference in some of the facts, 
between the case before us and that case. We do not believe that the 
facts here remove this case from the inhibitions of the Ulmer Case and 
give what was here done the stamp of approval as a sound public policy. 
Public policy can never approve an illegal act, and if it cannot be 
approved by public policy, it is ‘‘against public policy’’ in the eyes 
of the law. 

Decree for the appellee in each case will be entered. 

Decrees accordingly. 


ACTION TO RECOVER USURIOUS INTEREST 
Schmid v. City National Bank, Supreme Court of Texas, 114 S. W. 
Rep. (2d) 854 





An action by a borrower to recover a statutory penalty for hav- 
ing paid usurious interest is barred in Texas by the two year statute 
of limitations. 


An oil company borrowed $30,000 from an investment company, 
giving to the investment company a series of notes aggregating 
$33,000. The latter sum was deposited by the investment company 
in a bank and the oil company was required immediately to give 
the investment company a check for $3,000, in addition to the 10 
per cent. interest provided for in the notes. It was held that this 
transaction was usurious under the Texas statutes. The loan was 
secured by a deed of trust. The oil company having defaulted after 
repaying $8,000 of the loan, the property covered by the trust deed 
was sold and bid in by the lender at $25,000. This action was 
brought by the receiver of the oil company, to recover the statutory 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1314. 
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penalty of twice the amount of the usurious interest paid. Under 
the Texas statute, an action to recover such a penalty must be com- 
menced within two years after the time when the interest is paid. It 
was held that the interest was paid at the time of the sale of the 
property. Inasmuch as the action was not commenced within two 
years after the payment of the interest, it was held that the action 
could not be maintained. 


Suit by W. A. Schmid, receiver for the Zenith Oil Producing Com- 
pany, against the City National Bank of Wichita Falls, Texas, and 
another, to recover for usurious interest. To review a judgment of 
the Court of Civil Appeals, 94 S. W. 2d 554, affirming a judgment for 
the defendants, the plaintiff brings error. 

Judgments of the Court of Civil Appeals and of the district court 
affirmed. 

Hamp Spiller and Harry K. Brown, both of Fort Worth, and J. R. 
Wilson, of Wichita Falls, for plaintiff in error. 

Bullington, Humphrey & King, of Wichita Falls, for defendants in 
error. 


CRITZ, J.—This suit was filed in the district court of Wichita 
county, Texas, by W. A. Schmid, as receiver for the Zenith Oil Produc- 
ing Company, against City National Bank of Wichita Falls, Texas, and 
City National Company of Wichita Falls, Texas, both corporations, to 


recover for usurious interest, alleged to have been paid on a loan nego- 
tiated and consummated as will be hereinafter shown. Trial in the dis- 
trict court, where the case was submitted to a jury on special issues, 
resulted in a verdict and judgment for the defendants. On appeal, this 
judgment was affirmed by the Court of Civil Appeals at Fort Worth. 
94 S. W. 2d 554. The receiver brings error. 

On April 5, 1930, the Zenith Oil Producing Company, then not in 
receivership, approached the City National Bank for a loan of $30,000. 
The negotiations were had with J. T. Harrell, who was at the time the 
president of both the City National Bank and the City National Com- 
pany. On April 14, 1930, when negotiations were closed, an agreement 
was made by the terms of which the City National Company agreed 
to loan the Oil Company the sum of $30,000, on the condition that the 
Oil Company would execute a series of twelve notes, aggregating the 
principal sum of $33,000. It was agreed that the first four of the above- 
mentioned notes should be in the principal sum of $2,000 each ; the next 
seven in the principal sum of $3,000 each; and the last, or twelfth, in 
the principal sum of $4,000. The first note was to mature May 15, 
1930; and a note was to mature each succeeding month thereafter until 
the entire series of twelve notes was paid. All of the above notes were 
to bear interest from maturity at the rate of 10 per cent. per annum. 
Such notes were duly executed and delivered in accordance with the 
above agreement on the 14th day of April, 1930. 
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At the time the above notes were executed and delivered, and as a 
part of the same transaction and contract, the Oil Company executed 
and delivered to J. T. Harrell, as trustee for City National Company, 
a deed of trust, generally speaking in ordinary form, covering a produc- 
ing oil and gas lease on certain lands in this state, owned by the Oil 
Company. This deed of trust conferred full authority on the trustee to 
sell the oil and gas lease and apply the net proceeds to the payment of 
the above notes, and the overplus to be paid to the Oil Company, its 
successors and assigns. 

At the time of the execution and delivery of the above-described 
twelve notes, aggregating the principal sum of $33,000, and the deed of 
trust securing the same, and as a part of the very loan transaction 
itself, the City National Company deposited in the City National Bank, 
to the credit of the Oil Company, the sum of $33,000. As soon as this 
was done, and as a part of the same transaction, the City National 
Company required the Oil Company, as a condition for making the 
loan, to pay it by check on the City National Bank the sum of $3,000. 
This check was given, and charged against the $33,000 deposit. This 
left, as a net result of the entire loan transaction, the sum of $30,000 
to the credit of the Oil Company. Also it left the City National Com- 
pany holding the notes of the Oil Company in the principal sum of 
$33,000. 

Disregarding form and looking to substance, as reflected by the entire 
loan transaction, it amounted to nothing more, and nothing less, than a 
loan by the City National Company to the Oil Company of the principal 
sum of $30,000. The placing of $33,000 to the credit of the Oil Com- 
pany in the bank, and then requiring the Oil Company to immediately 
give the City National Company a check on the bank for $3,000, did 
not change the nature of the transaction. It would in law have been 
the same if the City National Company had deposited in the bank, to 
the credit of the Oil Company, $30,000, and not taken the $3,000 check 
above described. In other words, the above loan transaction was simply 
the lending by the City National Company to the Oil Company of 
the sum of $30,000, and the taking of notes therefore in the sum of 
$33,000. Nevels et al. v. Harris, 129 Texas —, 102 S. W. 2d, 1046, 109 
A. L. R. 1464; Adleson v. B. F. Dittmar Co., 124 Texas 564, 80 S. W. 
2d 939. If the contract under which the Oil Company borrowed such 
sum of $30,000, in writing, obligated it to pay more than 10 per cent. 
per annum interest on the sum borrowed, it is, and was in its incipiency, 
usurious. Nevels v. Harris, supra; Adleson v. B. F. Dittmar Co., supra; 
articles 5069 and 5071, R. C. S. 1925. 

As already stated, the Oil Company borrowed $30,000. It obligated 
itself to repay said sum, and $3,000 additional, in stated monthly in- 
stallments so that the time it could detain all the money borrowed 
amounted, on the average, to much less than a year. In spite of this, 
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it was obligated in writing to pay $3,000, or 10 per cent. of the entire 
amount borrowed, as interest. This was, and is, a contract to pay ‘‘ex- 
ceeding ten per cent. per annum on the amount of the contract,’’ for 
“*the use or forbearance or detention of money.’’ It follows that this 
contract is usurious, and was in its incipiency. In spite of this, it 
cannot be said that any usurious interest was paid in the beginning. 
The transaction, as consummated, simply amounted to the lending of 
$30,000, and the taking of $33,000 in notes. This is the common sense 
construction of the transaction. 

Since the loan contract, including the twelve notes aggregating 
$33,000 and the deed of trust securing the same, was tainted with usury 
at the very moment it was entered into, it was ‘‘void and of no effect 
for the amount of value of the interest only,’’ etc.; but such contract 
was good as to the ‘‘principal sum of money.’’ In other words, the 
$3,000 of these notes, which represented interest charged, was void and 
of no effect at the very time they were executed; but the $30,000 of 
such notes, which represented the actual principal of the money loaned, 
represented a legal and binding contract, enforceable under the deed 
of trust or in the courts of this State. Article 5071, R. C. S. 1925. 

Article 5073, R. C. S. 1925, provides: ‘‘ Within two years after the 
time that a greater rate of interest than ten per cent. shall have been 
received or collected upon any contract, the person paying the same or 
his legal representative may by an action of debt recover double the 
amount of such interest from the person, firm or corporation receiving 
the same. Such action shall be instituted in any court of this State 
having jurisdiction thereof, in the county of the defendant’s residence, 
or in the county where such usurious interest shall have been received 
or collected, or where said contract has been entered into, or where the 
parties who paid the usurious interest resided when such contract was 
made.’’ 

It will be noted that the above article plainly, and in no uncertain 
terms, provides that the person paying usurious interest, or his legal 
representative, ‘‘may by an action of debt recover double the amount 
of such interest from the person, firm or corporation receiving the 
same.’’ The statute, however, limits the right to bring the action 
therein provided for to a time ‘‘within two years’’ after the date or 
time that the usurious interest is paid. The statute is plain on this 
matter of limitation, and admits of no construction. 

On May 6, 1930, the City National Company transferred all of the 
twelve notes here involved, together with the deed of trust securing the 
same, to the City National Bank, and according to the allegations con- 
tained in the application for the writ of error, the bank loaned the Oil 
Company some other small sums of money, which it paid with interest, 
with the exception of $119.77, which was unpaid at the time these 
oil leases were sold by the trustee, as will later appear in this opinion. 
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Also it appears that after the bank became the owner of these $33,000 
in notes the Oil Company paid it $8,000 on the principal thereof and 
$26.93 for interest after maturity. This of course takes no account of 
the $3,000 deducted in the beginning by the check transaction above 
detailed. The payments of the $8,000 and the $26.93 were made on 
various dates, beginning May 15, 1930, and ending on September 15, 
1930, and took up the first four $2,000 notes of the original $33,000 in 
notes. As already shown, the original loan was for only $30,000. It 
follows that the Oil Company was entitled to have the entire $8,000 
paid by it credited on the $30,000, leaving it owing at the time of the 
last payment above only $22,000. Of course this last sum treats $3,000 
of the original $33,000 in notes as void. 

As we understand this record, the Oil Company made no payments 
on its indebtedness to the bank after September 15, 1930, and on July 
7, 1931, the bank, as the legal owner and holder of such indebtedness 
and deed of trust securing the same, caused the property covered 
thereby to be sold by the trustee, and at such sale bid it in at $25,000. 
This sum of $25,000 was credited principally on the balance of the 
$33,000 in notes held by the bank. We shall not attempt to detail the 
figures, but, for the purpose of this opinion, we will assume that as 
the result of the trustee’s sale the bank collected the balance of the 
principal of the $33,000 in notes, and thereby collected approximately 
$3,000 of usurious interest. Also we think by this transaction such 
interest was collected on the date of the sale, July 7, 1931. In this 
regard the jury found on competent evidence that the bank intended to 
apply the proceeds of the trustee’s sale to its notes as of date the day 
of sale, July 7, 1931. We think that the record supports such finding 
and that we are bound thereby. 

It appears from the record before us that this suit was originally 
filed in the district court of Wichita county on July 8, 1933. Any 
usurious interest that the City National Bank collected was so collected 
on or before July 7, 1931. In fact, all interest but the $26.93 above 
shown was collected on said last-named date. It is thus plainly evident 
that this suit was not filed ‘‘within two years’’ after the time or date 
the bank received or collected the usurious interest. It follows that 
under the plain terms of article 5073, supra, any suit the Oil Company 
may have had for the recovery of double the amount of interest paid, 
as provided for in such statute, was barred by the two-year statute of 
limitation therein provided, at the time this suit was filed. In this 
connection, it is held that the right to recover double the usurious 
interest paid is not available unless suit is instituted within two years 
after the time the usurious interest is paid. Roberts et al. v. Coffin, 22 
Texas. Civ. App. 127, 53 S. W. 597. 

The deed of trust given to secure the notes here involved provides 
for the sale of the property covered thereby, and also particularly 
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stipulates how the proceeds of the sale of such property shall be applied. 
In this connection, such deed of trust stipulates that such proceeds shall 
be applied, first, to the expenses of the sale, ete. It then contains the 
following provision: ‘‘The remainder, if any there shall be, after the 
payment of all of said costs and expenses and principal and interest of 
said notes shall be paid to the grantor, the said Zenith Oil Producing 
Company of Texas, or to its successors, assigns or legal representatives.’’ 

If we properly interpret his briefs and argument, counsel for the 
receiver contends that, since the deed of trust and notes thereby secured 
were void as to interest, because in that respect usurious, the above 
clause in the deed of trust constituted a contract in writing to pay the 
Oil Company all of the proceeds of the trustee’s sale, over and above 
the principal sum of money loaned. It is then contended that the four- 
year statute of limitation, provided by subdivision 1 of article 5527, 
R. C. S. 1925, covers this case, in so far as the right of the receiver to 
recover the interest is concerned. This statute provides: 

‘‘There shall be commenced and prosecuted within four years after 
the cause of action shall have accrued, and not afterward, all actions 
or suits in court of the following description: 

**1. Actions for debt where the indebtedness is evidenced by or 
founded upon any contract in writing.’’ 

We are unable to see how it can be said that the above provision of 
the deed of trust can be construed as a contract in writing to pay the 
Oil Company the net proceeds of the trustee’s sale, over and above the 
sum of money loaned. If it be treated as a contract in writing, it pro- 
vides that the proceeds, ‘‘after the payment of all of said costs and 
expenses and principal and interest of said notes shall be paid to the 
grantor,’’ etc. The part of this written contract which included $3,000 
of usurious interest was void—not however by the terms of the contract, 
but in contradiction thereof, and by operation of the statute. When 
usurious interest is charged in a written contract, the rights of the 
parties are governed by law and not by such contract. It must follow 
that the provisions of subdivision 1 of article 5527 cannot govern in 
this instance. 

Counsel for the receiver earnestly contends that the opinion of this 
court in the case of Texarkana & Ft. S. Ry. Co. v. Houston Gas & Fuel 
Co., 121 Texas 594, 51 S. W. 2d 284, is authority to hold that the four- 
year statute of limitation applies to this case. That case was an action 
to recover damages for freight overcharges. The contract was a written 
bill of lading. We held that the bill of lading was a contract in writing, 
within the meaning of subdivision 1 of article 5527, supra. We then 
held that an action for damages for the breach of a written contract 
was an action for debt, within the meaning of such statute. In other 
words, in that case we held that ‘‘actions for debt, . . . founded upon 
any contract in writing,’’ include all suits to recover money for its 
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breach without any technical distinction between debt and damages. 
Stated in another way, the opinion in that case holds that a suit for 
damages for the breach of a written contract is a suit founded on the 
contract. The suit as bar, in the respect under discussion, is not a suit 
to enforce the terms of a written contract; neither is it a suit for dam- 
ages for the breach thereof. It is simply a suit for money had and 
received without any valid contract at all, and in violation of law. 
Such a suit is governed by the two years statute of limitation. 

For the reasons stated in this opinion, the judgments of the Court 
of Civil Appeals and district court are both affirmed. 


BOND SECURING CITY DEPOSITS IN 
NATIONAL BANK 


City of Chicago v. Joseph, United States Circuit Court of Appeals, 
Seventh Circuit, 95 Fed. Rep. (2d) 444 


A city deposited funds in a national bank. The bank, as princi- 
pal, with individuals as sureties, gave a bond to secure the deposit 
which recited that ‘‘said surety’’ had deposited with the city certain 
bonds as security. The bank became insolvent and the city sold the 
bonds securing its deposit. These bonds actually belonged to the 
bank and not to the ‘‘surety.’’ It was held that the receiver was 
entitled to collect from the city the proceeds of the sale. 


The reason why the receiver of the bank is entitled to recover 
from the city is that a national bank has no power to pledge assets 
for the purpose of securing deposits. A national bank is permitted 
to make such a pledge to secure public deposits in states where state 
banks are permitted to make such pledges. But, in Illinois, state banks 
are not allowed to give security for public deposits and, therefore, 
national banks may not do so. The city contended that, since the 
bond recited that the securities had been deposited with the city 
by ‘‘the surety,’’ that they must be deemed to have belonged to one 
of the sureties and that, therefore, the pledge was valid. The court 
held, however, that this recital did not estop the bank in showing 
that the securities actually belonged to it and not to any of the 
sureties. 


Suit by Harry Joseph, receiver of the West Side-Atlas-National Bank 
of Chicago, against the City of Chicago, to recover the proceeds of 
bonds which the bank deposited with defendant. From a judgment, 
defendant appeals and plaintiff cross-appeals. 


Reversed, with directions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Barnet Hodes, of Chicago, Ill. (Joseph F. Grossman and J. Herzl 
Segal, both of Chicago, Ill., of counsel), for City of Chicago. 

Emmett J. McCarthy, Robert F. Carey and Robert R. Hanley, all 
of Chicago, Ill., for Harry Joseph, receiver. 


LINDLEY, D. J.—The defendant seeks to reverse a judgment of 
the District Court rendered upon plaintiff’s complaint, after denial of 
a motion to strike, defendant having abided by the motion. 

The averments of the complaint are substantially as follows: Plain- 
tiff was appointed receiver of the West Side-Atlas-National Bank of 
Chicago when it closed on October 8, 1931. On April 13, 1931, defend- 
ant deposited $160,000 in the bank and, in order to secure the deposit, 
the bank and certain individuals as sureties executed and delivered to 
defendant a bond in the sum of $330,000 containing, among others, a 
recital relied upon by defendant, as follows: ‘‘ . . . said surety has de- 
posited with the Comptroller of the City of Chicago bonds of the 
face value of Dollars, as collateral security for the amount of 
such deposit.’’ Simultaneously certain persons, at that time officers of 
the bank and purporting to act in its behalf, delivered to defendant 
as collateral security anticipation warrant certificates of the City of 
Chicago and of the Sanitary District of Chicago, of the face value of 
$155,000 and bonds of the Sanitary District of Chicago, of the face 
value of $6,000. These securities, ‘‘as defendant well know, were prop- 
erty and assets of the bank,’’ which neither it nor its officers and agents 
were authorized by law to pledge to secure deposits. The delivery 
thereof was wholly beyond the legal corporate powers of the bank. On 
October 30, 1931, following the closing of the bank, defendant sold at 
private sale the securities realizing $154,070. In the administration of 
the bank’s affairs, dividends had been declared, as a result of which, 
after crediting to defendant its proportionate amount thereof and de- 
ducting the same from the $154,070 realized by defendant from the 
sale of securities, there remained due plaintiff $77,375.61, for which 
judgment was prayed with interest at the rate of 5 per cent. from 
April 2, 1936, the date of demand. 

Defendant’s motion to strike asserted that the complaint was insuffi- 
cient, because the securities were by the bond impliedly warranted to be 
the property of the sureties and because plaintiff is, by reason of the 
recital mentioned, estopped from claiming that the securities were those 
of the bank. The parties stipulated that upon the hearing the court 
should consider that at the time the bond was given there were in full 
foree and effect in the City of Chicago certain ordinances which pro- 
vided that a bank might be designated as a city depository upon filing 
a joint indemnifying bond of the depository and a personal surety of 
one or more persons, such surety to deposit as collateral security there- 
fore the bonds of governmental agencies. 
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The court overruled the motion. Defendant elected to abide by its 
motion, and the court entered judgment in the sum of $77,375.61, but 
denied the prayer for interest. Defendant has appealed from the judg- 
ment against it and the plaintiff from the judgment denying interest. 

Under Marion v. Sneeden, 291 U. S. 262, 54 8. Ct. 421, 78 L. Ed. 
787; Texas & Pac. R. Co. v. Pottorff, 291 U. 8S. 245, 54 S. St. 416, 78 
L. Ed. 777; Sneeden v. City of Marion, 7 Cir., 64 F. 2d 721; Granzow 
y. Village of Lyons, 7 Cir., 89 F. 2d 83, 85, if we are permitted to 
accept the averment that the securities were those of the bank and that 
defendant was so advised, the pledge was invalid, and, as we said, in 
the last mentioned case, ‘‘being void the transaction could not be 
confirmed, ratified, enforced or rendered enforceable by the application 
of any doctrine or estoppel or otherwise. California Bank v. Kennedy, 
167 U. S. 362, 17 8. Ct. 831, 42 L. Ed. 198; MeCormick v. Market [Nat.] 
Bank, 165 U. S. 538, 17 S. Ct. 433, 41 L. Ed. 817; Central Transporta- 
tion Co. v. Pullman’s Palace-Car Co., 139 U. 8. 24, 11 St. Ct. 478, 35 
L. Ed. 55. This is because, not merely that the bank ought not to 
make the contract, but that it could not legally make it. Ratification 
is impossible if there is no power to contract. Central Transportation 
Co. v. Pullman’s Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. Ed. 
55. And knowledge of the lack of existence of authority is conclusively 
presumed. McCormick v. Market Bank, 165 U. S. 538, 17 S. Ct. 433, 
41 L. Ed. 817.’’ And as the Supreme Court observed, in Texas & Pac. 
R. Co. v. Pottorff, supra, the illegal result of such pledge may not be 
achieved by circumvention. 

Consequently the sole question upon defendant’s appeal is whether 
an estoppel was created, by the language of the bond, to deny that the 
securities were those of the sureties and to assert that they were in fact 
those of the bank. It is undoubtedly the law that, if a recital in a bond 
is definite, specific, and clear, it may not be denied, and knowledge of 
the obligee that it is untrue is immaterial, for one may not deny his 
solemn affirmation of a fact upon which another has relied. But, if 
the recital is not of definite and clear character, an estoppel does not 
result, for it is essential to the creation of such a bar to assert the truth 
that it appear that the parties understood and accepted an unambiguous 
statement of fact. Such is not the case here. 

In the first place, the recital relied upon is part of a provision in a 
printed blank which has not been filled. There is no recital that the 
securities actually. pledged have been deposited or that any specific 
securities have been deposited. There is merely the incomplete recital 
that bonds of the ‘‘face value of dollars’’ have been deposited 
by the ‘‘surety’’ and the averments of the complaint, which must be 
accepted as true, show that of the securities deposited $155,000 were not 
bonds but were anticipation warrants and that only $6,000 were bonds. 
Furthermore, there was no recital that the bonds were the property of 
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the sureties or that anything was done by the sureties other than de- 
posit ‘‘ bonds.’’ There were sureties upon the bond but only a 
single surety is included in the recital. The bond provides that upon 
default and sale defendant shall deliver to the principal any surplus of 
the proceeds of the sale ‘‘and the remaining unsold collateral bonds 
deposited by said principal, if any,’’ provided, however, that the surety 
shall return its receipt for the bonds. — 

Defendant contends that these facts compel a finding that the plain- 
tiff is estopped to deny that $160,000 worth of securities mentioned in 
the complaint were the property of the surety, even though defendant 
knew the contrary was true. We do not believe that the ‘recital can 
be so construed or justifies such a conclusion. It is not sufficiently 
clear, explicit, and definite. To work an estoppel, a recital must clearly, 
with particularly, beyond doubt and without ambiguity, affirm or deny 
some present or past fact or admit some liability definitely stated. It 
must be certain to every intent and cannot be taken by argument or 
inference ; and, if the fact be not directly or precisely affirmed or recited, 
it shall not be an estoppel. Before an admission or recital can have 
such an effect, it must be so certain as to admit of no other conclusion. 
Courts are not permitted to indulge in supposition or to draw inferences 
from the language employed. Zimmler v. San Luis Water Co., 57 Cal. 
221; Calkins v. Copley, 29 Minn. 471, 13 N. W. 904; Bigelow on 
Estoppel, 6th Ed., p. 399; Kerns v. Brockway, 96 Ill. App. 273; Inde- 
pendent School Dist. v. Stone, 106 U. 8. 183, 1 S. Ct. 84, 27 L. Ed. 90; 
21 C. J. 1099; Royal A. B. Mills v. Graves, 38 Ill. 455, 87 Am. Dec. 314; 
Claflin v. B. & A. Ry. Co., 157 Mass. 489, 32 N. E. 659, 20 L. R. A. 638; 
Wallace et al. v. McClung et al., 4 Cir., 74 F. 376; 21 C. J. p. 1090 § 69, 
p. 1091 § 72; Farmers’ Bank & Trust Co. et al. v. Southern Granite Co., 
96 S. C. 106, 79 S. E. 985. 

The District Court found that in view of Conway v. City of Chicago, 
237 Ill. 128, 86 N. E. 619, it could allow to plaintiff no interest. That 
ease holds that, where money is wrongfully obtained or unlawfully or 
wrongfully withheld, a city is held for interest to the same extent as a 
private person. The applicable statute is Smith-Hurd’s Rev. Stat. of 
Ill. 1935, § 2, e. 74, which provides that creditors shall receive interest 
at 5 per cent. per annum ‘‘for all moneys after they become due... 
on money lent or advanced for the use of another; on money due on 
the settlement of account from the day of liquidating accounts between 
the parties and ascertaining the balance; . . . on money received to the 
use of another and obtained without the owner’s knowledge; and on 
money withheld by an unreasonable and vexatious delay of payment.” 
The court found the instant demand governed by the latter clause and 
concluded there had been no unreasonable delay. 

We have seen that the sale of securities by defendant was a con- 
version of the bank’s property. It was the sale without right, of securi- 
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ties wrongfully pledged. This, defendant was bound to know. Con- 
sequently, when it converted the same to its own use, it became liable 
to plaintiff for the conversion. Plaintiff, by its action in assumpsit, 
waived the tort, but it did not thereby necessarily waive its right for 
interest. There having been a wrongful conversion of the securities 
and withholding of the proceeds after demand, the city became liable 
for the interest upon the sum withheld. This is clearly within the 
statute as interpreted by the Supreme Court of Illinois. Thus, in 
Leigh v. American Brake-Beam Co., 205 Ill. 147, 68 N. E. 713, it was 
held that, where a contract is ultra vires and one receives money under 
it which in equity and good conscience belongs to another and which 
it ought to pay over, it is liable in an action for money had and re- 
ceived, with interest after demand. See, also, Brennan v. Gallagher, 
199 Ill. 207, 65 N. E. 227; United States Brewing Co. v. Dolese & S. Co., 
282 Ill. 588, 118 N. E. 1006, and Conway v. City of Chicago, 237 Ill. 
128, 86 N. E. 619. When the city wrongfully retained the property of 
plaintiff and converted it into money, it committed a wrongful act and 
is chargeable with interest from the time of demand. 

The judgment is reversed, with directions to the District Court to 
enter one for the same amount with interest at 5 per cent. from the 
date of demand and the costs in that court. Plaintiff will recover costs 
in this court on its appeal and also on the appeal of defendant. 


DUTY OF TRUSTEE UNDER CORPORATE 
MORTGAGE TO GIVE NOTICE OF DE- 
FAULT TO BONDHOLDERS 


Gouley v. Land Title Bank & Trust Company, Supreme Court of 
Pennsylvania, 198 Atl. Rep. 7 


A trust company acting as trustee under a corporate mortgage 
is not required to give notice to the bondholders of a default in the 
making of the payments under the mortgage, where the mortgage 
specifically provides that the trust company need give no such notice 
unless requested in writing by holders of 25 per cent. of the bonds. 


Proceeding in equity by Esther Gouley, on behalf of herself and all 
others similarly situated, against the Land Title Bank & Trust Com- 
pany, formerly the Real Estate-Land Title & Trust Company, as suc- 
cessor trustee under a certain mortgage dated February 15, 1932, by 
and between James P. Rothwell, Jr., and the Land Title & Trust Com- 
pany, as trustee, for losses sustained by bondholders, resulting from 
alleged breaches of trust. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 
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BARNES, J.—This is a proceeding in equity against the trustee 
under a corporate mortgage securing an issue of bonds, to hold the 
trustee accountable for losses sustained by the bondholders, resulting 
from alleged breaches of trust upon its part. The plaintiff, a bond- 
holder, on behalf of herself and others similarly situated, asks that the 
defendant trustee be removed and a successor trustee be appointed in 
its place, for an accounting by the defendant of all moneys received by 
it as trustee, and for a decree ordering the defendant to account and 
pay to the successor trustee when appointed a sum equal to the loss and 
damage suffered by the bondholders by reason of its alleged miscon- 
duct. After hearing, the court below dismissed the bill upon the 
ground that the evidence disclosed no breach of trust or other mis- 
eonduct on the part of defendant, and the further reason that ex- 
culpatory provisions of the mortgage relieved the trustee of responsibil- 
ity save for gross negligence or willful default. From the dismissal of 
the exceptions to this decree, plaintiff has taken this appeal. 

The mortgage in question was given by one James P. Rothwell, Jr., 
to the Land Title & Trust Company, as trustee, predecessor of the 
present defendant, upon property known as the Benjamin Franklin 
Hotel, located at Ninth and Chestnut streets, in the city of Philadelphia, 
to secure an issue of bonds in the principal amount of $6,600,000, of 
which $4,300,000 were designated as ‘‘Class A’’ bonds, and $2,300,000 as 
**Class B’’ bonds, all of which are issued and outstanding. In addition 
to the security of the mortgage, the ‘‘Class A’’ bonds were guaranteed, 
both as to principal and interest, by the Philadelphia Company for 
Guaranteeing Mortgages. 

On or about December 3, 1929, plaintiff purchased and still holds a 
$1,000 ‘‘Class A’’ bond. She received a written guarantee accompany- 
ing the bond, as did all other purchasers of these bonds. Under the 
terms of the guarantee the Philadelphia Company was made the sole 
and exclusive agent for all ‘‘Class A’’ bondholders. 

The mortgage, which was duly recorded, was dated February 15, 
1923, and was for a term of ten years, the entire principal falling due 
and payable February 15, 1933. By article II of the indenture, the 
mortgagor covenanted to make monthly payments to the trustee on 
account of taxes, interest, insurance, and other items; and the trustee 
covenanted, upon receipt of the monthly payments, to apply the same 
to the purposes for which they were received. In addition, it was pro- 
vided in article III of the mortgage that semiannual payments should 
be made to the trustee and used to redeem ‘‘Class A’’ bonds, or to 
create a sinking fund for their payment at maturity. 

Plaintiff avers that, after the Philadelphia Company for Guarantee- 
ing Mortgages had been placed in receivership in January, 1933, she 
learned for the first time that the mortgage securing the ‘‘Class A”’ 
bonds had been in default since March, 1926; that no semiannual pay- 
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ments had been made since August, 1925, by the mortgagor, or by the 
company which was his successor in title to the hotel property, into 
the sinking fund, as required by article III of the mortgage. She asserts 
that she was ignorant of these defaults when she purchased her bond 
in 1929, and that she would not have done so had she knowledge there- 
of. Plaintiff further alleges that she also learned in January, 1933, 
that the monthly payments on account of interest had not been met 
after March 15, 1932. 

Defendant admits that these defaults occurred on the part of the 
mortgagor, and that it gave the 1,400 holders of ‘‘Class A’’ bonds no 
notice thereof, although the Philadelphia Company for Guaranteeing 
Mortgages, as sole agent for such bondholders, was duly notified by it 
of each default. 

The failure of the defendant trustee to give notice direct to plaintiff 
and all other ‘‘Class A’’ bondholders, of the defaults of the mortgagor, 
constitutes the alleged breaches of trust upon which the relief sought 
by the bill is based. There are no allegations contained in the bill that 
defendant was guilty of fraud or of willful breach of trust. But plain- 
tiff argues that defendant’s failure to notify the bondholders amounted 
to a concealment of the defaults, and is to be deemed a willful breach 
of its duty as trustee. Defendant answers that it was not required by 
the terms of the mortgage to send notices to the bondholders individ- 
ually, respecting any defaults of the mortgagor, and that in any 
event its duty was completely performed when notification thereof was 
given to the guarantor, as the bondholders’ agent. 

It is settled by the decisions of this court that the nature and ex- 
tent of the duties of a corporate trustee are primarily to be ascertained 
from the trust instrument. Such duties are those assumed under the 
terms and conditions of the contract itself; rather than inherent in 
the general law governing trust relationships. Newhall v. Norristown 
Trust Co., 280 Pa. 195, 124 A. 337; Drueding v. Tradesmen’s National 
Bank & Trust Co., 319 Pa. 144, 179 A. 229; Restatement, Trusts, § 
164. 

In the present case the terms of the trust and the duties imposed 
upon the trustee are set forth at length in the recorded mortgage, to 
which each bond referred, and with which every bondholder could have 
become familiar if the effort were made. The duties of the trustee in 
ease of default are stated in article V of the mortgage, and it there 
clearly appears that the trustee is not required to take any action un- 
less requested by the bondholders. This is specifically provided under 
the terms of section 10 of this article, which read as follows: ‘‘It is 
expressly understood and agreed that the Trustee shall not be under 
any obligation to take notice of any default hereunder of the said James 
P. Rothwell, Jr., or to give effect to any such default or to recognize 
the same for any purpose under this Mortgage, unless requested in 





528 THE BANKING LAW JOURNAL 


writing by the holders of twenty-five per cent. in amount of the ‘Class 
A’ bonds or a like amount of ‘Class B’ bonds secured hereby and out- 
standing at the time, accompanied by the production and deposit of 
their bonds, and unless indemnified to its satisfaction in the premises, 
against all loss, costs and expenses of every kind... .’’ 

Article VI of the mortgage further enlarges the exemption of the 
trustee, section 2 of this article provides, inter alia, that the trustee 
shall not be responsible for any breach of the covenants of the mort- 
gage by the mortgagor, nor liable for anything except its own willful 
and intentional breaches of trust, and that the trustee shall not be re- 
quired to undertake any proceedings unless indemnified against all 
expense by the bondholders. 

The effect of these provisions is to relieve the defendant of any duty 
to notify the individual bondholders of defaults by the mortgagor, or 
to recognize the same for any purpose under the mortgage, unless re- 
quested in writing by 25 per cent. of the bondholders to take action. 

The plaintiff, in the recorded mortgage, was thus put on notice of 
the fact that the trustee was not required to notify her and the other 
bondholders of any such defaults, and she cannot now maintain that 
the failure of the trustee to perform an act it is relieved from doing 
by the trust instrument is a breach of duty for which it is liable to the 
bondholders. Of course, any limitation in a trust instrument of the 
duties of a trustee which is opposed to public policy, or which is illegal 
in any way, will not be given effect. Benton v. Safe Deposit Bank, 255 
N. Y. 260, 174 N. E. 648; Restatement, Trusts, § 166. Those provisions 
of the present mortgage defining the duties of the trustee and exempt- 
ing it from liability except for gross negligence or willful and inten- 
tional breach of trust are valid and enforceable. They offend no policy 
of the law nor any statute of the commonwealth. Similar provisions 
have been sustained by this court whenever their validity has been 
questioned before it. Bell v. Scranton Trust Co., 261 Pa. 28, 103 A. 
1019; Newhall v. Norristown Trust Co., supra; Bell v. Title Trust & 
Guarantee Co., 292 Pa. 228, 140 A. 900, 57 A. L. R. 463; Drueding v. 
Tradesmen’s Nat. Bank & Trust Co., supra. See Restatement, Trusts, 
§ 222.* 

Plaintiff contends, nevertheless, that the failure of the defendant 
to notify the bondholders was a willful and intentional breach of 
trust, because of the relation between the defendant trustee and the 
Philadelphia Company for Guaranteeing Mortgages. Much of the tes- 
timony presented in the court below was to the effect that there was a 
close relation between the two corporations. It was shown that the 
same persons were officers of hoth trustee and guarantor; that at one 


*For full discussion of the subject, reference is made to the article “Liability 
of the Corporate Trustee,” by Louis S. Posner, in Harvard Law Review, vol. 42, 
p. 198. 
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time they had as many as 7 directors in common, and that the guar- 
antor was largely indebted to the trustee bank. Under these circum- 
stances, plaintiff argues, the defaults of the mortgagor were willfully 
concealed by the trustee in order to protect the guarantor from claims 
which would otherwise have been made against it. 

This argument is based upon the well-settled principle that no ex- 
culpatory provision in a trust instrument can permit a trustee to act 
in bad faith. Restatement, Trusts, § 222 (2). But, while well founded 
in principle, plaintiff’s argument finds no support in the testimony. 
The facts shown as to the relation between the two companies do not 
prove bad faith, or that there were any improper motives upon the 
part of defendant’s officers. The most that can be said is that these 
facts disclose a situation which awakens suspicion. Suspicion, how- 
ever, is not proof of bad faith or fraudulent action, and the record 
is entirely devoid of any evidence which would tend affirmatively to 
prove that defendant’s actions were improperly motivated. 

From our review of the record we are satisfied that it was not error 
for the court below to enter a decree dismissing the bill of complaint. 

The decree of the court below is affirmed, costs to be paid by ap- 
pellant. 


CONTRACT TO LIQUIDATE BANK’S FOREIGN 
CREDITS 


Simon v. Chemcial Bank & Trust Co., New York Supreme Court, 2 
N. Y. Supp. (2d) 902 


A contract by which a bank employs a person to liquidate its 
German credits is not illegal under statutes which prohibit the pay- 
ment of a commission by an applicant for loan from the Reconstrue- 
tion Finance Corporation, even though the loan from that corpora- 
tion might have been contemplated by the parties. 


Action for breach of contract by John Simon against the Chemical 
Bank & Trust Company. Defendant’s motions to dismiss the complaint 
were reserved, and verdict was rendered for the plaintiff. 

Motions denied. 

Lawrence Berenson, of New York City, for plaintiff. 

Shearman & Sterling, of New York City (Justus Sheffield, of New 
York City, of counsel), for defendant. 


LAUER, J.—The plaintiff here instituted this action to recover 
damages for the breach of an alleged ‘‘agreement whereby the defend- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §331. 
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ant employed the plaintiff and engaged his services to aid, assist and 
advise the defendant with respect to the collection or liquidation . . . 
or otherwise to work out plans for the defendant whereby it would be 
enabled to receive American dollars in liquidation or exchange of the 
whole or part of . .. indebtedness and obligations of . . . German 
banks and other concerns due and owing to the plaintiff.’’ Plaintiff’s 
complaint, par. 4. <A verdict for the plaintiff in the sum of $119,166 
was found by the jury. At the close of the plaintiff’s case and the 
entire case, the defendant made motions to dismiss the complaint, de- 
cision of which motions was reserved and is hereinafter determined. 

It is the defendant’s contention, as presented by its motion, that 
the alleged contract sued upon and any payment for the services the 
plaintiff claims to have rendered thereunder are by two separate fed- 
eral statutes unlawful and expressly forbidden. I cannot agree with 
this contention. This action was instituted by the plaintiff on the 
theory that he was engaged to devise a plan to liquidate certain German 
credits owned by the defendant. It is true that the United States Re- 
construction Finance Corporation Act, approved January 22, 1932, 47 
Stat. c. 8, § 1 et seq., pp. 5 to 12, as amended, 15 U.S. C. A. § 601 et 
seq., which created the Reconstruction Finance Corporation, and is in 
fact its charter, contains the following: ‘‘. . . Provided, That no fee 
or commission shall be paid by any applicant for a loan under the pro- 
visions hereof in connection with any such application or any loan made 
or to be made hereunder, and the agreement to pay or payment of any 
such fee or commission shall be unlawful.’’ Section 5, 15 U. S. C. A. 
§ 605. 

The United States Emergency Relief and Construction Act of 1932, 
approved July 21, 1932, 47 Stat. c. 520, pp. 709 to 716, 15 U.S. C. A. 
§ 602 et seq. under ‘‘Title II—Loans by Reconstruction Finance Cor- 
poration,’’ section 201, subd. (i), also contains the following provision: 
““(i) No fee or commission shall be paid by any applicant for a loan 
under the provisions of this section in connection with any such ap- 
plication or any loan made or to be made under this section, and the 
agreement to pay or payment of any such fee or commission shall be 
unlawful.’’ 15 U. 8. C. A. § 605b (i). 

I do not feel, however, that these sections apply in the instant case 
to make the contract between the parties herein void. While it is well 
recognized that generally a contract in violation of a statute is void, 
Miller v. Ammon, 145 U. S. 421, 12 S. Ct. 884, 36 L. Ed. 759, and 
eases therein cited; John E. Rosasco Creameries v. Cohen, 276 N. Y. 
274, 277, 11 N. E. 2d 908; Restatement of Law of Contracts, § 598, the 
law is best stated that: ‘‘A bargain collaterally or remotely connected 
with an illegal purpose or act is not rendered illegal thereby if proof 
of the bargain can be made without relying upon the illegal transac- 
tion.’’ Section 597, Restatement of the Law of Contracts. 
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In the instant case the bargain between the parties as determined 
by the jury was the employment of the plaintiff to devise a plan for the 
liquidation of German credits and the agreement entered into was not 
one to obtain a loan from the Reconstruction Finance Corporation, and 
thereupon to pay the plaintiff a commission upon the receipt of a loan. 
It appears that the illegality claimed by the defendant, if any, is only 
remotely connected to the agreement between the parties. While a 
loan might have been contemplated from the Reconstruction Finance 
Corporation as an incident to the plan devised by the plaintiff, the 
securing of such a loan was not the essence of the contract between the 
parties, and the plaintiff’s remuneration as agreed to was not a com- 
mission to be paid for the obtaining of a loan from the Reconstruction 
Finance Corporation. The jury was instructed to determine, and by 
its verdict has found, that the defendant employed the plaintiff to de- 
vise a plan to liquidate the defendant’s German credits. The jury did 
not find that the plaintiff was engaged to secure a loan from the Re- 
construction Finance Corporation. If the defendant desired that the 
jury should determine whether or not the plaintiff was hired to obtain 
a loan from the Reconstruction Finance Corporation it should have 
presented that question as one of fact to be determined by the jury. 
A request to find of that nature should have been made. The defend- 
ant failed to make any such request, and it may not now on these 
motions be heard to complain that the agreement was other than that 
submitted to and determined by the jury. The contract between the 
parties was not illegal, and the motions to dismiss the complaint are 
therefore denied. 


ENFORCEMENT OF PROVISION IN NOTE FOR 
ATTORNEYS’ FEES 


Julian v. American National Bank, Supreme Court of Tennessee, 113 
S. W. Rep. (2d) 746 


A provision in a promissory note for attorneys’ fees is valid and 
enforceable in Tennessee and the holder is entitled to the fees where 
the note is placed in the hands of an attorney for collection even 
though no suit is brought. The fees may be collected out of collateral 
in the hands of the holder securing the note. 


Under Section 2 of the Uniform Negotiable Instruments Law, 
which is in force in every state, a promissory note is not rendered 
non-negotiable by the fact that it is payable ‘‘with costs of collection 
or an attorney’s fee.’’ In some of the states, however, a provision 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §105. 
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of this kind is held to be void and unenforceable. Among the states 
which so hold are Arkansas, Kentucky, Michigan, Nebraska, North 
Carolina, Ohio, South Dakota and West Virginia. 


Suit by Frank N. Julian, receiver of the Citizens Life Insurance 
Company, against the American National Bank to recover collateral 
security attached to notes evidencing the insurance company’s debt to 
the bank. From an adverse decree, complainant appeals. 

Affirmed. 


McKINNEY, J.—The single issue involved upon this appeal is the 
right of defendant bank to apply the proceeds of certain collateral, held 
by it as security to certain notes, in payment of attorneys’ fees incurred 
by it in the sum of 8,811 in defending its right to the possession of said 
collateral. 

The master, upon an order of reference, sustained such right, and, 
upon exceptions filed by complainant, the report of the master was con- 
firmed by the chancellor. On the hearing before the master, counsel 
for complainant stated that they made no question as to the amount 
of such. fees. The cause was heard upon a stipulation of facts. 

On May 27, 1930, Julian was appointed receiver for the Citizens 
Life Insurance Company, an Alabama corporation, by the United States 
District Court for the Northeastern Division of the Northern District of 
Alabama. At that time the Citizens Life Insurance Company was in- 
debted to the defendant bank, evidenced by two notes, one for $116,- 
099.72 and the other for $30,000. Mortgage notes and bonds of the 
value of $101,009.54 were attached to said two notes as collateral 
security for their payment. Shortly after the appointment of said 
receiver, the defendant bank placed said two notes in the hands of its 
attorneys, Bass, Berry & Sims, for collection. 

On August 22, 1931, the receiver filed the original bill herein by 
which he sought to recover said collateral upon allegations that it was 
the property of the Citizens Life Insurance Company, and that it was 
turned over to the defendant bank wrongfully and without authority. 

Since the Citizens Life Insurance Company is insolvent, the bank 
would sustain a very large loss if deprived of this collateral; hence it 
was important and necessary that the bank employ counsel to defend 
the suit, which they succeeded in doing to the extent of $105,000 of 
its indebtedness. The opinion as to that matter is reported in, Tenn. 
App., 106 S .W. 2d 871. The cause was remanded to the chancery court 
for the purpose of having the reference ordered by the chancellor 
executed. 

In the stipulation, with regard to the reference, the following pro- 
vision appears: 

‘Tt is further stipulated and agreed that in contesting this lawsuit 
and other lawsuits instituted by Louis Irons as Ancillary Receiver of 
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Citizens Life Insurance Company in Georgia, that the American Na- 
tional Bank has expended the sum of Six Thousand Eight Hundred 
Eleven and 01/100 ($6,811.01) Dollars. The bank claims this amount 
as attorneys fees and expense and such additional amount as its present 
attorneys, Bass, Berry & Sims, may contend for and which may be 
allowed by the Court. The complainant Frank N. Julian, while ad- 
mitting that the actual amount set out has been expended, denies that 
the same is a legal charge against the collateral or against Frank N. 
Julian, Receiver, or that any amount is a proper charge in this lawsuit ; 
and in the event the Court should hold that any part of same is a 
proper charge, reserves the right to contest the reasonableness of: attor- 
neys fees and expenses—that is to say, the expenses and attorneys fees 
may be claimed before the Master in this cause on this reference and 
this stipulation shall in no wise prejudice any defense which may be 
introduced to any claim so made nor shall the same in any wise prejudice 
the claim as made.’’ 

From the foregoing, it appears that the parties consented to a dis- 
position of the question as to the right of defendant bank to apply the 
collateral in its hands to the payment of the attorneys’ fees, and on 
the hearing the amount of such fees were, in effect, admitted. 

The defendant filed no cross-bill and sought no affirmative relief 
against complainant, since it considered that such a decree would be 
worthless, and for the further reason that it considered the collateral 
held by it sufficient to pay the debts for which it was hypothecated. 

The larger of said notes contained the following language with 
reference to attorneys’ fees, to wit, ‘‘and the maker or makers further 
agree, if this note is not paid at maturity and is put in the hands of 
an attorney for collection, to pay a reasonable attorney’s fee.’’ The 
smaller note contained the following provision with reference to attor- 
neys’ fees, to wit, ‘‘the makers and endorsers of this note hereby ex- 
pressly waive all right to claim exemption allowed by the Constitution 
and laws of this or and other State, and agree to pay all cost of collect- 
ing this note, including a reasonable attorney’s fee for all services 
rendered in any way, in any and all suits against any maker or en- 
dorser, or in collecting or attempting to collect, or in securing or 
attempting to secure this debt, if this note is not paid at maturity.’’ 

Such provisions in notes are enforceable in this jurisdiction. Holston 
Nat. Bank v. Wood, 125 Tenn. 6, 140 S. W. 31; Franklin v. The Duncan, 
133 Tenn. 472, 182 S. W. 230, Ann. Cas. 1917 C, 1080; Merrimon v. 
Parkey, 136 Tenn. 645, 191 S. W. 327; Moore v. Cary, 138 Tenn. 332, 
197 S. W. 1093, L. R. A. 1918 D, 963; Carolina Spruce Co. v. Black 
Mountain R. Co., 139 Tenn. 248, 201 S. W. 770; Nickey Bros. v. Lons- 
dale Mfg. Co., 149 Tenn. 391, 258 S. W. 776. Such fees may be col- 
lected where the notes are placed in the hands of an attorney for collec- 
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tion although no suit is brought. Mallory v. Columbia Mortgage & 
Trust Co., 150 Tenn. 219, 263 S. W. 68. 

In Carolina Spruce Co. v. Black Mountain R. Co., 139 Tenn. 248, 
249, 250, 201 S. W. 770, 771, it is said: ‘‘ Reasonable fees for a mort- 
gagee’s or trustee’s attorney may be retained out of the proceeds of a 
foreclosure sale when provided for in the mortgage; such a provision 
being valid. 

“‘The provision in the notes is construed to be for the indemnity of 
the pledgee against loss and to enable it to recover the whole debt 
without his being onerated with the payment of the fees of counsel, 
27 Cye., 1501, 1782. The fair and reasonable implication is that, if 
the pledgee should be put to the necessity of overcoming legal obstruc- 
tions, interposed by the pledgor, in order to bring the collateral bonds 
to sale, costs and attorney’s fees are to be deducted as against the 
pledgor from the proceeds of the sale when made.’’ 

In 7 American Jurisprudence, 865, it is said: ‘‘The rule obtaining 
in a majority of jurisdictions is that a stipulation in a bill or note for 
the payment of costs of collection or attorneys’ fees is valid. Such a 
stipulation is regarded in those jurisdictions as a reasonable provision 
for reimbursement or indemnity to the creditor against the expenses 
incident to a default on the part of the debtor. This view is founded 
on the conceded right of parties to make their contracts in what form 
they please, provided they conform to the law of the land.’’ As stated 
in Oppenheimer v. Bank, 97 Tenn. 19, 31, 36 8. W. 705, 709, 33 L. R. A. 
767, 56 Am. St. Rep. 778, ‘‘It is an indemnification assured by the maker 
against the consequences of his own act.’’ 

It seems to us that the attorneys’ fees incurred herein come within 
both the letter and the spirit of the contract entered into by the insur- 
ance company and the bank. In this class of cases it is the duty of the 
court to give effect to the evident intent of the parties. 

The receiver takes the position that such fees can only be collected 
where the creditor prosecutes an affirmative action therefor, such as 
filing a bill in chancery, instituting a suit at law, or by filing a cross- 
bill where, as here, his right to collect the debt or appropriate the col- 
lateral is questioned by an original bill filed by the debtor. 

As heretofore stated, the creditor does not necessarily have to bring 
suit in order to collect such fees, but may deduct them from the proceeds 
of the collateral in his hands, or, in case of the foreclosure of a mort- 
gage on property, retain them out of the proceeds of sale. As a matter 
of pleading and practice, he would necessarily have to bring an affirma- 
tive action where he is seeking a personal judgment against the debtor 
for attorneys’ fees. For example, if A should execute a note to B 
providing for attorneys’ fees if it should be placed in the hands of an 
attorney for collection, and B should unsuccessfully prosecute a suit 
for the cancellation of the note on the ground of fraud, A could recover 
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no fee in that case in the absence of an affirmative pleading. In the 
instant cause, however, the bank is seeking no affirmative relief against 
complainant. It was the latter who was affirmatively undertaking to 
deprive the defendant of its collateral. Being unsuccessful, the parties 
by consent submitted to the determination of the court the right of the 
bank to have the attorneys’ fees for which it became liable in the de- 
fense of that suit paid out of the proceeds derived from the sale of the 
collateral, and the chancellor very properly decreed in favor of the 
bank. The right to fees under the contract is one thing and the remedy 
by which that right may be enforced is another matter. 

Counsel for complainant rely upon the following cases decided by 
the Supreme Court of Alabama, to wit: Ward v. Bank of Abbeville, 
130 Ala. 597, 30 So. 341; Thomas v. Barnes, 219 Ala. 652, 123 So. 18; 
Kelly v. Carmichael, 221 Ala, 371, 129 So. 81, 83. 

In the first of those cases the defendant successfully defended a suit 
by the debtor to have a note and mortgage canceled, and was allowed 
a fee for defending it. The Supreme Court reversed as to the fee, 
stating that defendant could have no affirmative relief in the absence of 
a cross-bill, but indicated that it might have relief by resorting to its 
original remedies. 

In Thomas v. Barnes and Kelly v. Carmichael the bills were filed 
by the debtors for the purpose of redeeming properties sold under mort- 
gages. The suits were defended successfully by the respective creditors 
who made claims for fees in those suits. The court held that the con- 
tracts made no provisions for such fees, but in the latter case made this 
statement : 

“‘But if the note or mortgage provides for an attorney’s fee for 
collecting the debt as well as for foreclosing the mortgage, though there 
is no foreclosure, there should be allowed a reasonable fee for the 
services of the attorney looking to the collection of the debt rendered 
before the suit for redemption is filed. [Citing authorities. ] 

‘But no fee is allowed under such circumstances for defending the 
suit for redemption. Thomas v. Barnes, supra; Ward v. Bank of Abbe- 
ville, [supra.]’’ 

Upon this authority, as well as upon our own decisions, we think the 
defendant, by virtue of its contracts with the insurance company, is 
entitled to attorneys’ fees, since it was necessary to place said notes in 
the hands of its attorneys, who collected same by establishing the right 
of the bank to the possession of said collateral securities; and since the 
provisions for attorneys’ fees are integral parts of the notes, as was 
held in Merrimon v. Parkey, supra, the bank is authorized to apply the 
proceeds derived from a sale of said collateral to the payment of said 
attorneys’ fees. 

There is no error in the decree of the chancellor and it is affirmed 
with costs. 
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REMOVAL OF EXECUTORS FOR DERELICTION 
OF DUTY 


In re Israel’s Estate, Surrogate’s Court, New York County, New York, 
2 N. Y. Supp. (2d) 170 


Executors of a will will be removed from office by the court 
where it appears that they neglected to pay taxes against the estate, 
thereby causing large penalties to be assessed ; failed to set up trusts 
provided: in the will; gave preference in the payment of certain 
legacies to the detriment of other interested parties, and withdrew 
commissions which were entered on the books of the estate as pay- 
ments on account of legacies given to the executors. 


It appeared that the penalties assessed against the estate for 
delay in paying the New York State transfer tax and the Federal 
inheritance tax amounted to approximately $26,000. 


Upon the recommendation of a large group of those interested 
in the estate, the Surrogate appointed, in place of the removed 
executors and trustees, the Sterling National Bank & Trust Com- 
pany of New York as administrator with the will annexed and as 
trustee. 





































Proceeding in the matter of the estate of David Israel, deceased, 
wherein Ernestine Griffenhagen and others, legatees named in the will 
and infant beneficiaries of testamentary trusts, filed a petition for the 
revocation of letters testamentary issued to four executors and for their 
removal. 

Executors ordered removed in accordance with opinion. 


FOLEY, 8.—Certain of the legatees named in the will and the in- 
fant beneficiaries of trusts created by it petition in this proceeding 
for revocation of letters testamentary issued to the four executors and 
for their removal. The charges of misconduct cover specifications of 
bad faith, abuse of discretion, gross negligence, and various acts as- 
serted to be in breach of trust. It is unnecessary to discuss the evi- 
dence adduced in support of all of these charges. It is sufficient to 
cover the proven grounds of removal. 

David Israel died on March 27, 1927. Letters testamentary were 
issued on June 16, 1927. The executors, who were named in the will 
and who qualified, were a sister of the decedent, a cousin, a relative of 
the latter, and an attorney who had represented the testator in his 
lifetime. 

The assets of the estate, as set forth in the account filed by the 
executors, in general, consisted of $77,000 of readily saleable bonds, 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §456. 
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$113,500 of mortgages, and $613,000 in equities in parcels of real es- 
tate, or a total gross estate of approximately $803,500. In his will the 
testator made numerous outright bequests to relations and to other in- 
dividuals and to charitable and religious institutions. These legacies 
aggregated the sum of $477,000. He also directed the creation of five 
trusts in varying pecuniary amounts aggregating the sum of $135,000. 
The cestuis of these trusts were all infant relatives. 

The statutory grounds for the removal of a fiduciary in this court 
applicable to the present proceeding are set forth in subdivisions 2 
and 3 of section 99 of the Surrogate’s Court Act. A fiduciary may be 
removed for ‘“having wasted or improperly applied the money or other 
assets, in his hands . . . or otherwise improvidently managed or in- 
jured the property committed to his charge’’ whereby he is ‘‘unfit for 
the due execution of his office.’’ A fiduciary may also be ousted where 
‘the has wilfully refused, or, without good cause, neglected, to obey 

. any provision of law relating to the discharge of his duty.’’ 

It has been conclusively established by the evidence that all four 
executors were guilty of dereliction justifying and compelling their 
removal upon four general grounds: 

(1) Willful neglect in the payment of the federal estate tax and 
the New York state transfer tax, whereby large penalties have accrued 
against the estate. 

(2) Failure to obey the mandate of the testator to set up the trusts 
for the benefit of the infants and a similar failure to set aside out of 
the income of the estate the accumulated income for their benefit over 
a period of ten years. 

(3) Gross abuse of discretion by the executors in the preferred pay- 
ment of legacies to the outright legatees in the sum of $195,000 to the 
detriment of the rights of the infants. 

(4) Withdrawal of normal commissions by the executors in the sum 
of $24,000 and their subsequent attempt to conceal the true nature of 
the transaction by treating such payments on the books of the estate as 
payments on account of the legacies given, to two of the executors. 

In respect of the New York state transfer tax, it has been shown 
that the total amount of the tax assessed against the transferees of 
the estate was $25,978.30. From 1927 to 1934, a period of over seven 
years, no payment to the state was made on account of these taxes. 
During that period approximately $12,000 had accrued in penalties. 
A partial payment of principal was made in the year 1934 and a final 
payment of principal in 1935. A payment on account of the penalties 
which had accrued was made to the extent of $2,600 in 1936. Approxi- 
mately $10,000 in penalties still remains due and unpaid. 

The federal inheritance tax is estimated at $25,000. It has never 
been finally adjusted. Penalties have accrued upon it in the sum of 
$14,000. The executors paid only the sum of $6,401 on account and 
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there remains due a tentative balance, after ten years of the administra. 
tion of the estate, of about $32,000 of principal and penalties. 

Not the slightest justification for the willful neglect to pay the 
amount of the original taxes or to prevent the piling up of penalties 
has been shown. The executors had available as assets of the estate 
saleable bonds in the sum of $77,000. They were sold shortly after 
they qualified. Apparently the funds produced were diverted to the 
payment of legacies. Sufficient of the proceeds of sale should have been 
immediately earmarked as applicable to the payment of the inheritance 
taxes. The duty to pay the state tax was imposed upon the executors 
by our Tax Law. If a temporary payment had been made within 
the first six months after death, a 5 per cent. discount might have been 
saved to the estate. The duty to make the payment within that period, 
however, was not mandatory. Payment should have been made, how- 
ever, within the eighteen-month period authorized by section 223 of 
the Tax Law. Penalties, by way of interest, would thereby have been 
avoided. 

The assessment of the state tax presented no complications either 
in the nature of the property or the presence of any contingent assets 
or contingent claims against the estate. Equally simple was the final 
adjustment of the federal tax. It is asserted by the petitioners that 
the estate may lose the benefit of the 80 per cent. credit on the federal 
tax by the failure to pay the state tax within the period of three years 
from the date of death, whereby, if such credit is not finally given, the 
additional loss to the estate may aggregate $20,000. In any event, the 
gross negligence of the executors on this phase of the proceeding will 
result in a wastage of estate assets to the extent of at least $12,000 in 
penalties on the New York transfer tax and a larger amount for pen- 
alties upon the tax due the federal government. 

In their treatment of the trusts created by the testator for the bene- 
fit of the infants, culpable negligence and willful disobedience of the 
terms of the will have been shown. Moreover, the executors violated 
the duty imposed upon them by law by failing to set up the trusts 
within a reasonable period, to segregate them, and to accumulate the 
moneys for certain of the infants in order that the fund might be 
available for payment under the mandate of the will as each infant 
attained majority. There was ample net income earned by the estate 
available for this purpose during the first seven years of the admin- 
istration. In each of these years a profit was derived from the opera- 
tion of the real estate. Gross rents aggregated about $1,000,000. Net 
rents exceeded $225,000. Unjust discrimination was used as against 
certain of the infant cestuis and in favor of a cestui who was the son 
of one of the executors. The favored beneficiary was actually paid 
approximately $15,000 in income over a period of nine years. The 
principal of his trust was $50,000. The total of the principal of the 
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other trusts for the other infants was $85,000. The method adopted 
by the executors for the accumulations for the benefit of the unfavored 
cestuis was a system of mere bookkeeping entries whereby interest was 
entered from year to year at an arbitrary rate. By that process a 
fictitious reserve of income was created for them. Eight thousand dol- 
lars only was actually paid in income to the other infant cestuis. One 
of them whose trust principal was $15,000 received only $100 during 
this period of nine years. In the same period payments in the sum 
of $195,000 were made to the outright legatees, including the two 
executrices and the relations favored by them. These payments were 
made out of the net rents of the real estate and represented, in part, 
diversion of the income of the infants, 

It was the duty of the executors to segregate from the date of 
death, the share of income in cash for the benefit of the infant cestuis. 
Gould v. Gould, 108 Mise. 42, 178 N. Y. S. 37, affirmed 203 App. Div. 
807, 197 N. Y. S. 515. These accruals should have been promptly 
invested in legal securities. As each infant attained his or her major- 
ity, the total fund, less any advance payments, would have been avail- 
able for distribution to the respective beneficiary. The unfavored bene- 
ficiaries now of age find that they are unable to obtain either accumulated 
income or principal because the assets now consist of frozen unsaleable 
real estate. Those who are not of age find themselves in a position 
where there are no funds available out of accumulated income which 
might be directed by order of the Surrogate to be applied to their neces- 
sary support or education. By reason of their mishandling of these 
trusts, the infants and former infants will suffer the loss of a substan- 
tial part of their trust funds. 

In the four years between 1928 and 1931, the executors withdrew 
$24,000 in commissions without authority of any decree of this court. 
Each of them received the sum of $6,000. In 1934 their attention 
was called by a new attorney retained by them to the impropriety of 
these payments. Instead of making restitution, the sum was applied 
by bookkeeping entries to a payment of $12,000 each on account of the 
legacies due the executrices Esther Arbetter and Fannie Osborne. There- 
upon each of the other executors gave a note for $6,000 to these two 
legatees. In their testimony the executors admitted they have not paid 
any part of these notes and that they are without any property or 
funds available to repay the estate the amount of their unauthorized 
withdrawals in the event of a surcharge based upon a denial of com- 
missions. 

Standing alone these withdrawals of commissions would not con- 
stitute a basis of removal. Matter of Grossman’s Estate, 157 Misc. 
164, 283 N. Y. S. 323, affirmed 250 App. Div. 503, 294 N. Y. S. 942. 
When viewed with their other misconduct and negligence in the man- 
agement of the estate, however, their acts typify their disregard of the 
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responsibilities of fiduciaries which become an additional reason for 
their removal. Matter of Havemeyer, 3 App. Div. 519, 38 N. Y. S. 299. 

At the close of the trial certain of the respondents offered to resign 
upon condition that they be awarded their full commissions. Accept- 
ance of such resignations, with or without that condition, was refused 
by the Surrogate. To have permitted a voluntary withdrawal in the 
face of proven negligence and other misconduct would, in the opinion 
of the court, have been a miscarriage of justice. The conduct of the 
executors was plainly motivated by a desire to delay the completion 
of the administration of the estate for the purpose of obtaining large 
commissions. Two of the executors were residuary legatees. The two 
other residuary legatees were closely related to them. It is clearly 
apparent that their original plan was to avoid a sale of the assets in 
order to await the extinguishment of the dower of the widow by her 
death and to retain the properties for themselves in their capacities 
as residuary legatees. This course of conduct has resulted in grave 
impairment of the rights of the other beneficiaries, and particularly 
the infants. 

A further discussion of the acts of the respondents would serve no 
useful purpose. It is sufficient to say that they have been guilty of 
willful violations of the rules imposed upon executors and trustees in 
the management of estates. They have wasted and improperly applied 
the estate assets and have improvidently managed and injured the 
property committed to their care. They have neglected to obey the 
mandates of the federal and state taxing statutes. Their unfitness 
for the due execution of their office has been proven and the specific 
grounds of removal set forth in section 99 of the Surrogate’s Court 
Act have been established. A discussion of the authorities which com- 
pel the removal of a delinquent and derelict fiduciary in this situation 
is unnecessary. A comprehensive review of the decisions may be found 
in Gould v. Gould, 108 Mise. 42, 178 N. Y. S. 37, affirmed 203 App. 
Div. 807, 197 N. Y. S. 515. Matter of Havemeyer, 3 App. Div. 519, 
38 N. Y. S. 292; Pyle v. Pyle, 137 App. Div. 568, 122 N. Y. 8S. 256, 
affirmed 199 N. Y. 538, 92 N. E. 1099; Matter of Hirsch’s Estate, 116 
App. Div. 367, 101 N. Y. S. 893, affirmed 188 N. Y. 584, 81 N. E. 
1165; Haight v. Brisbin, 100 N. Y. 219, 3 N. E. 

For the protection of all of the beneficiaries of the estate and in 
order that the assets may be properly liquidated and the terms of the 
will carried out, the Surrogate, upon the recommendation of a large 
group of those interested will appoint the Sterling National Bank & 
Trust Company as administrator c.t.a. and as trustee. The executors 
are directed to file within thirty days a supplemental account setting 
forth all their transactions from the date of the last transaction set 
forth in the last supplemental account to the effective date of their 
removal. Objections to such supplemental account may be served and 
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filed by any of the persons interested within fourteen days after writ- 
ten notice of the filing of the supplemental account is served by the 
attorneys for the executors. The decree to be submitted herein may 
contain an appropriate provision requiring delivery to the new fidu- 
ciary of all of the books and records of the estate with the right of 
access by any of the persons interested in the accounting proceeding 
under the supervision of the officers and employees of such fiduciary. 
Submit decree on notice accordingly. 


DEPOSITING CHECKS TO INDIVIDUAL’S 
ACCOUNT 


Siegrist v. President and Directors of Manhattan Co., New York Su- 
preme Court, 3 N. Y. Supp. (2d) 852 


A bank which receives checks signed by a corporation and credits 
them to the account of a depositor at the request of the corporation, 
is not required to make an investigation to find out whether or not 
the transaction is authorized. 

The checks involved in this case were drawn by a corporation. 
They were payable to the defendant bank and were drawn on other 
banks. They were sent to the defendant bank at different times with 
the request that they be deposited to the credit of three different 
persons. These persons were the mother, sister and wife, respec- 
tively, of the president of the corporation. Each of them maintained 
an account with the defendant bank. This action was brought by 
the receiver to recover the amount of the checks on the theory that 
the payments were not authorized. It was held that the bank was 
not put on notice, that it was under no duty to investigate and that 
it was not liable. 


Action by William Seigrist, Jr., as Trustee in Bankruptcy of Rees, 
Scully & Forshay, Inc., against the President and Directors of the Man- 
hattan Company, to recover the amount of a number of checks deposited 
in the individual accounts of Maria J. Forshay and others. 

Judgment for defendant. 

Benjamin Siegel, of New York City, for plaintiff. 

Coombs & Wilson, of Brooklyn, for defendant. 


McLAUGHLIN, J.—The plaintiff, as trustee in bankruptcy of the 
firm of Rees, Scully & Forshay, Inc., sues to recover from the defendant 
bank the amount of a number of checks deposited over a period of 
approximately five years in the individual accounts of Maria J. Forshay, 
Mary S. Forshay, and Olive S. Forshay, each of whom maintained 
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accounts with the defendant. None of these individuals was an officer, 
director, or employee of the bankrupt, but they were, respectively, the 
mother, sister, and wife of David Forshay, an officer of the corporation, 

The checks were in varying amounts and were drawn by the bank- 
rupt while actively engaged in business as a dealer in securities. During 
a period of five years there was an almost continual flow of these checks 
from the bankrupt to the defendant with directions to the defendant 
in writing to deposit the checks to one or another of the individual 
accounts. The plaintiff now claims that the defendant had no authority 
to deposit the checks in these accounts or to permit the withdrawal of 
the funds without the authorization of the bankrupt. It is also urged 
that by reason of the form of the checks the defendant bank was put 
upon inquiry and was required to make a further investigation in order 
to ascertain the reason for their issuance. 

The courts have never gone so far as plaintiff endeavors to go in 
this case. The present tendency is to limit rather than extend the 
liability of a bank even where it takes checks of its depositor and de- 
posits them to the account of another. Here there was no relation of 
bank and depositor between the bankrupt and the defendant. That 
relationship existed between the bank and the individual depositors 
who were neither officers nor directors of the bankrupt. 

It cannot be said that there was no authority for the deposit of the 
echecks to the individual accounts, for the bankrupt by explicit direc- 
tions contained in the letters accompanying the checks directed that 
they be so deposited. In support of its argument that defendant had 
no authority to deposit the checks to the individual accounts because 
they were made payable to the defendant itself, plaintiff cites two cases: 
Matteawan Mfg. Co. v. Chemical Bank & Trust Co., 244 App. Div. 404, 
279 N. Y. S. 495, affirmed 272 N. Y. 411, 3 N. E. 2d 845, and Sims v. 
United States Trust Co. of New York, 103 N. Y. 472, 9 N. E. 605. 
Neither of those decisions is applicable to the present case. The theory 
upon which they were based is that where a bank receives from a de- 
positor a check payable to the bank itself, that bank is bound to have 
some proper direction as to the disposition of the funds coming into its 
possession before depositing them in another depositor’s account. An 
important distinction between those cases and the instant case is that 
here the bankrupt corporation maintained no account with the defend- 
ant, and therefore the latter had no choice but to deposit the checks 
as specifically directed by the bankrupt corporation. In both cases 
upon which plaintiff relies, the bank was negligent in following the 
instructions of a wrongdoer instead of consulting its depositor as it 
‘was reasonably required to do. 

It is also significant that in the instant case there had been a series 
of similar transactions or deposits over a number of years, without any 
objection on the part of anyone, whereas in the Matteawan and Sims 





THE BANKING LAW JOURNAL 543 


Cases only a single transaction was involved. The distinction appears 
decisive and controlling. Reif v. Equitable Life Assurance Society of 
United States, 268 N. Y. 269, 274, 197 N. E. 278, 100 A. L. R. 55. 

As to plaintiff’s contention that the defendant bank was under a 
duty to inquire into the circumstances because of the form of the checks, 
it would appear that to impose such a duty on the bank here would be 
an unwarranted extension of the doctrine of Wagner Trading Co. v. 
Battery Park National Bank, 228 N. Y. 37, 126 N. E. 347, 9 A. L. R. 
340, and Ward v. City Trust Company of New York, 192 N. Y. 61 at 
page 71, 84 N. E. 585. Whiting v. Hudson Trust Co., 234 N. Y. 394, 
138 N. E. 33, 25 A. L, R. 1470, has limited the rule of those cases to 
their facts. It would seem improper to impose liability upon the de- 
fendant in this case. The defendant bank, under the circumstances 
shown here, owed no duty to investigate any further and to so require 
it would create a disturbance of proper banking facilities which should 
not be permitted. Such a ruling would call upon a bank to investigate 
each check sent directly by a corporation to be credited to the account 
of any individual depositor, although it received specific written in- 
structions to so deposit it. There would seem to be no basis either in 
law or common sense for such a requirement. 

Plaintiff has failed to establish any facts upon which liability could 
be predicated against this defendant. Defendant may not be charged 
with knowledge of whatever wrongful acts may have taken place in 
connection with the affairs of the bankrupt corporation and cannot be 
held accountable therefore. All that appears is that this bank, in de- 
positing the checks as directed, did exactly what the bankrupt corpora- 
tion intended it to do. 

Judgment for the defendant, dismissing the complaint on the merits. 


RIGHT OF TRUSTEE TO COMMISSIONS AND 
COUNSEL FEES 


Gates v. Plainfield Trust Company, Court of Chancery of New Jersey, 
198 Atl. Rep. 883 


A trust company acting as trustee under a will is entitled to be 
paid commissions on the corpus of the estate as well as upon the 
income at the time of filing an intermediate accounting. In New 
Jersey the amount of the commissions rests in the discretion of the 
court but the statute fixes a maximum of 5 per cent. 

It was also held that the trustee should not be deprived of com- 
missions because it had been required to remove certain participation 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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certificates from the investments which it had made as trustee and 
restore the amount of the investment, where it appeared that the 
trustee had acted in good faith and upon the advice of counsel and 
where the trust estate had actually sustained no loss. It was further 
held that the trustee was entitled to counsel fees. 


Suit by Evelyn P. Gates, the life tenant of a trust fund created 
by the last will and testament of Leroy H. Gates, deceased, against the 
Plainfield Trust Company, individually and as executor and trustee 
under the last will and testament of Leroy H. Gates, deceased, and 
others, opposing the applications by the defendants for commissions and 
counsel fees on an intermediate account. 

Decree in accordance with opinion. 

Frederic M. P. Pearse, of Newark, for complainant. 

Merritt Lane, of Newark, for defendant Plainfield Trust Co. 

Max Mehler, of Newark, for defendant Charlotte Spencer Zelie. 

George W. C. McCarter (of McCarter & English), all of Newark, 
for defendants Roy W. Gates, Charles P. Gates, and Pauline Gates 
Heely. 


EGAN, V. C.—The defendant trust company filed what is, in effect, 
an intermediate account. At the hearing it applied for commissions on 
the corpus and on the income, and for counsel fees. 

Evelyn P. Gates, the life tenant of the trust fund of $400,000 created 
by the tenth paragraph of the last will and testament of the decedent, 
Leroy H. Gates, as modified by a codicil thereto, and Charlotte Spencer 
Zelie, who is entitled to one-fourth of the corpus of the trust upon its 
termination, opposed the applications for commissions and counsel fees. 
They take the position that commissions on the corpus cannot now be 
allowed, and that commissions on the income, if allowed, should be 
limited to a small percentage. Their stand is also against the allow- 
ance of counsel fees. 

No objections have been filed to the trustee’s account. Complainant, 
however, directed attention to the fact that certain amounts deducted 
from income for amortization of premiums paid on bonds bought above 
par, aggregating $1,413.46, should be shown as increasing the corpus to 
that extent. I believe the account should show that fact, and that the 
corpus should be increased by the addition of that $1,413.46. 

The trustee’s first intermediate account brought the accounting 
down to February 15, 1934. The account now before the court brings 
the estate’s transactions to December 14, 1937. The trust appears to 
have been administered for a period approximating eight years. Inci- 
dentally, it may be stated, the trust company waived its commissions 
as executor. 

The maximum commissions allowed on corpus are 5 per cent. 3:11-2, 
R. S. of N. J. 1937, N. J. St. Annual 1937, § 146—129. They are 
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awarded with reference to the actual pains, trouble, and risk in per- 
forming duties rather than in respect to the quantum of the estate. 
Section 3:11-1, R. S. 1937, 3 Comp. St. 1910, p. 3859, § 128. 

Commissions on interest and income arising from a trust estate are 
in the discretion of the court, all things considered; but they may not 
exceed 5 per cent. of such interest and income. Section 3:11-3, R. S. 
1937, 3 Comp. St. 1910, p. 3860, § 130. While the statute, as herein- 
above announced, says that the amount thereof shall depend upon the 
actual pains, trouble, and risk of the trustee, the courts also take into 
consideration the efficiency and faithfulness which characterize the 
services performed. Where those essentials are wanting, commissions 
may be disallowed. Conover v. Ellis, 49 N. J. Eq. 549, 25 A. 701. 

The complainant argued that the trust company did not perform its 
duties properly and efficiently; in consequence of which, and in order 
to protect her interest in the estate, she was compelled to institute 
litigation in this court. That litigation resulted in a decree in her 
favor. See Gates v. Plainfield Trust Co., 121 N. J. Eq. 460, 191 A. 304, 
affirmed 122 N. J. Eq. 366, 194 A. 65. 

The point raised by the complainant that the court is without power 
to award commissions on the corpus at this time is without force. I 
am convinced it has such power. Vice Chancellor Lewis in In re Mc- 
Milin’s Estate, 120 N. J. Eq. 432, 185 A. 913, 915, upholds the power 
of the court to make such allowances. The Vice Chancellor, inter alia, 
said: 

‘‘There seems to be no case directly authorizing the payment of com- 
missions to a trustee out of corpus on an intermediate account; but the 
power to do so seems to be clearly assumed in the decision of the Court 
of Errors and Appeals in In re New Jersey Title Guarantee & Trust 
Co., 76 N. J. Eq. 293, 75 A. 232. 

“It seems a necessary implication from the above opinion that pay- 
ment of a small commission to the trustees on intermediate accounting 
would be proper under proper circumstances. . 

‘‘The application for the allowance of $10,000 to be paid from the 
corpus on account of services will be granted.’’ 

The testator died on January 2, 1930. His will was probated Janu- 
ary 13, 1930. One-half of the trust was set up on May 31, 1930; on 
December 31, 1930, a further $100,000 was set up in the trust; on May 
18, 1931, a further $25,000 was set up in the trust; on July 30, 1932, a 
further $75,000 was set up in the trust; the life tenant was paid the 
income on one-half of the trust from May 31, 1930, six months after 
the death of the testator, and the income on the $100,000 set up De- 
cember 31, 1930, one year after the death of the testator, and income 
at the rate of 43 per cent. (which, it was contended, was higher than 
the average yield on good legal investments), from a date one year after 
the death of the testator until the balance of the trust was set up, and 
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thereafter the income on the full trust. This court held that the widow 
was entitled to the income on the $400,000 trust fund from the date 
of the death of the testator, so that to all intents and purposes the 
trust is considered as having been set up as of the date of the death of 
the testator. Gates v. Plainfield Trust Company, supra. 

The decree in the last-cited case, among other things, directed (1) 
that the trustee was bound to take out of the trust, participation cer- 
tificates of the title company which it had taken into the trust at the 
amount which had been paid for such certificates, to wit, $158,700; that 
it was responsible for income on the amount represented by those cer- 
tificates at the rate of 44 per cent. per annum from the dates stated in 
the decree, but that, if any greater income had at any time been received 
from said investments, then ‘‘for such period the interest is to be con- 
sidered as at the rate actually paid’’; (2) that the life tenant was 
entitled to income from the date of the testator’s death and the Plain- 
field Trust Company was directed to pay that income at the rate of 44 
per cent. per annum; (3) that the life tenant was entitled to be reim- 
bursed out of the corpus for the sum of $8,887.54 paid by her as an 
inheritance tax. The life beneficiary and those interested in the corpus 
of the trust were allowed costs and counsel fees to be paid by the trustee. 

I am satisfied that the conduct of the defendant trust company, as 
trustee, or executor, has never been distinguished by bad faith. I do 
not recall that there was any such intimation in the proceedings before 
me. In fact, it has been represented that the trust company’s attitude 
in the estate’s affairs was pursuant to the advice of counsel. There- 
fore, it is fair to assume that its error in the management of the de- 
cedent’s estate was, largely, one of law and not that of mala fides. The 
estate suffered no loss. The trustee was held to a strict accountability 
for its administration. It was required to restore to the corpus of the 
estate the moneys which had been invested in participation certificates ; 
and, also, it was obliged to make good to the life tenant income from 
the date of the death of the testator at the rate of 44 per cent., as above 
stated. Its responsibility is not—and has not been—slight. The estate 
is large and it has required considerable attention. The accountant 
should receive an allowance commensurate with the activities and re- 
sults of its stewardship. The instant situation is not unlike that which 
appears in the case of Babbitt v. Fidelity Trust Co., 72 N. J. Eq. 745, 
66 A. 1076, 1081, wherein Vice Chancellor Garrison said: 

‘‘T see no reason for treating this trustee in any other than the 
normal way in fixing its compensation. 

‘‘The discretion of this court in this class of cases as to the amount 
to be allowed is unfettered by statute, and the compensation should be 
based on the nature and amount of the services rendered and the risk 
incurred by the trustee. Van Houten v. Van Houten, 45 N. J. Eq. 
(18 Stew.) 796, 18 A. 842 (Ct. of Errors, 1889). 
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‘‘Holding this trustee, as I do, to a strict accountability, I think 
that its allowance should be commensurate with such responsibility. If 
the contention of the trustee was found to be sound, and it was only 
chargeable for negligence, and would be held to have done its duty if 
it merely retained the securities and collected the income, then I think 
a small allowance would compensate it fully for its responsibility. I 
am only speaking of an allowance upon principle, because, under the 
terms of a declaration of trust, it was to receive 5 per cent. upon the 
income, and it has already, under such clause, taken its commissions on 
income. But I think that where a trustee has a very large estate, such 
as this one was, of a most varied character, handed over to it, and is 
required by the rule, applied to it by the court, to exercise due diligence 
in the calling in of all unauthorized investments and the duty of in- 
vesting in authorized securities, it should be paid a proper sum to com- 
pensate it for this labor and the responsibility and risk involved.’’ 

See, also, Meacham v. Sternes & Sheldon, 9 Paige, N. Y., 398; 110 
A. L. R. 578, note. I feel that the accounting trustee is entitled to an 
allowance of 1 per cent. of the corpus, and, also, 5 per cent. of the 
income. 

I believe that the counsel fee of $2,500 asked for by counsel for the 
defendant trust company is not unreasonable. Counsel for the com- 
plainant will be allowed a counsel fee of $500; and counsel for Mrs. 
Zelie will be allowed the sum of $150. Counsel for the other three 
remaindermen will be allowed the sum of $150. 


BANK LIABLE FOR BONDS TAKEN FROM SAFE 
DEPOSIT BOX 


First National Bank of Wichita Falls v. Fite, Commission of Appeals 
of Texas, 115'S. W. Rep. (2d) 1105 


A bank which permits one of two joint renters of a safe deposit 
box to have access to the box in the absence of the other joint renter, 
notwithstanding the lease of the box contains the words ‘‘must have 
both sigs. on slip,’’ will be liable for property taken from the box 
and converted by the one having such access. 


In this case a bank leased a safe deposit box to an executrix and 
an agent representing two minor children. Bonds belonging to the 
children were placed in the box. Prior to renting the box, there had 
been an agreement between the parties that certain funds belong- 
ing to the children would be invested in bonds and that the bonds 
would be placed in the safe deposit box ‘‘under the joint control’’ 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1266. 
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of the agent and the executrix. In the contract leasing the box, the 
name of the executrix was typewritten after the printed word 
‘*Renter’’ and the name of the agent was typewritten after the 
words ‘‘Authorized Deputy.’’ The contract contained the following 
words typewritten in capitals and underscored ‘‘must have both 
sigs. on slip.’’ The bank permitted the executrix to have access to 
the box at a time when the agent was not present and she removed 
the bonds and converted them to her own use. The bank contended 
that the rental contract, above referred to, indicated that the execu- 
trix was the renter and that the agent was merely her authorized 
deputy with authority to enter the box with her consent. The court 
held, however, that the parties were joint renters of the box, that 
neither was to have access without the consent of the other, and that 
the bank was liable for the value of the bonds. 


This affirms the judgment of the lower court (Fite v. Brevoort, 
90 S. W. Rep. (2d) 913) which was published in the May, 1936, 
issue of The Banking Law Journal at page 377. 


Error to Court of Civil Appeals of Second Supreme Judicial Dis- 
trict. 

Suit by R. V. Fite, guardian of the estate of Harry Francis Brevoort 
and another, minors, against the First National Bank of Wichita Falls 
and Mrs. Keturah Brevoort for the market value of certain bonds. A 
judgment against defendant Brevoort and for defendant bank was re- 
versed as to the bank and judgment rendered against it by the Court 
of Civil Appeals, 90 S. W. 2d 913, and the bank brings error. 

Judgment of Court of Civil Appeals reversed, trial court’s judg- 
ment affirmed as against defendant Brevoort and reversed in other 
respects, and cause remanded. 


J. T. Montgomery, of Wichita Falls, for plaintiff in error. 
Edgar M. Mann, of Wichita Falls, for defendants in error. 


HARVEY, C.—This suit was instituted by the defendant 
in error, R. V. Fite, guardian of the estate of Harry Francis Bre- 
voort and Charles Brevoort, minors, to recover of Mrs. Keturah Brevoort 
and the First National Bank of Wichita Falls, Texas, the market value 
of certain bonds. As against Mrs. Brevoort, the suit is for conversion 
of said bonds. As against the said bank, the suit is for damages for 
the breach of a contract relating to the safety deposit box in the bank 
from which the bonds were taken by Mrs. Brevoort and converted to 
her own use. Mrs. Brevoort filed no answer, and the trial court rendered 
judgment by default against her. As between the guardian and the 
bank, the case was tried before the court without a jury, resulting in a 
judgment in favor of the bank. The guardian appealed and the Court 
of Civil Appeals reversed the judgment of the trial court in this last- 
mentioned respect and rendered judgment against the bank. Fite v. 
Brevoort, 90 S. W. 2d 913. The bank was granted the writ of error. 
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At the trial of the case, the guardian offered testimony to prove 
the facts hereinafter stated, both as against Mrs. Brevoort and as against 
the bank. All of said testimony was admitted in evidence as against 
Mrs. Brevoort, but much of it was excluded from evidence as against 
the bank. Inasmuch, however, as the main contentions of the bank are 
to the effect that, even if all such testimony had been admitted in evi- 
dence as against the bank, no liability on the part of the bank to the 
minors or their guardian would appear, we find it convenient to make, 
as a basis for discussing the various contentions of the bank in this 
respect, a preliminary statement of the facts shown in testimony with- 
out regard to which portions of the testimony were excluded as against 
the bank. In the year 1930 H. S. Brevoort died in Wichita county, 
leaving a will of which his widow, Mrs. Keturah Brevoort, is the duly 
appointed and acting independent executrix. The will was duly pro- 
bated in the year 1930. The minors Harry Francis Brevoort and 
Charles Brevoort are the sons of the testator by a former marriage. 
These minor sons are designated in the will of their father as Harry 
Brevoort and Jack Brevoort. Paragraphs 3 and 4 of said will read as 
follows: 

‘‘Third: I hereby will and bequeath to my two sons, Harry Brevoort 
and Jack Brevoort, the sum of Seventy-five Dollars each to be paid to 
them, or to their legal guardian, in cash, by my executrix hereinafter 
named, as soon as convenient after my demise and the probating of 
this will. 

‘‘Fourth: I have an insurance policy for two thousand dollars in 
the Modern Woodmen of America, payable to my present wife, Keturah 
Brevoort and I hereby direct and request that my said wife, Keturah 
Brevoort shall out of the proceeds of said life insurance policy, pay 
to said two sons, Harry and Jack Brevoort, such sum or sums monthly, 
as she in her discretion shall deem proper, until such time as the full 
amount of such policy shall have been paid to them. In making the 
payments provided for in this paragraph, it is my wish and purpose 
and I so desire that my said wife, Keturah Brevoort shall exercise her 
sound judgment and discretion as to the amount she shall pay in any 
monthly payment, and-I have full faith and confidence that she will 
carry out my wishes in this matter. These boys being now minors, if 
they have not reached the age of 21 years at the time of my death, and 
in order that no legal complications shall arise, these payments should 
be made to their legal guardian.’’ 

Mrs. Brevoort, shortly after the will was admitted to probate, col- 
lected the proceeds of the insurance policy mentioned in paragraph 4 
of the will, amounting to the sum of $2,000, and deposited same to her 
credit, as executrix, in the Security National Bank of Wichita Falls. 
A short time later the probate court of Wichita county, at the instance 
of the mother of said minors, together with Fite, the guardian of their 
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estate, issued an order against the Security National Bank commanding 
said bank to hold said sum of $2,000, and not pay over any part thereof 
to Mrs. Brevoort until otherwise ordered by the court. The bank obeyed 
this order. Following the issuance of this order, negotiations occurred 
between Mrs. Brevoort on the one hand and the attorney for the mother 
of said minors and Fite, the guardian, on the other hand. The subject 
of the negotiations was the conflicting claims to the fund mentioned. On 
behalf of the minors, it was claimed that the minors, through their 
guardian, were entitled to possession and control of said fund imme- 
diately, whereas Mrs. Brevoort claimed that she was entitled to posses- 
sion and control. These matters in dispute between the parties were, 
after negotiations extending over a period of several days, finally com- 
promised and settled by agreement of the parties. The compromise 
agreement is in the form of a letter of proposal by Mrs. Brevoort to 
Edgar Mann, attorney for the mother of the minors and for Fite, the 
guardian of :heir estate, in which letter the terms proposed for the 
settlement of the dispute are stated. The terms proposed were duly 
accepted by the mother of the minors and the guardian. The com- 
promise agreement was approved by the county judge of Wichita 
county, and the impounded fund was duly released to Mrs. Brevoort 
as contemplated by said agreement. The letter of proposal containing 
the terms of the agreement reads as follows: 


, ‘February 11, 1931. 
‘‘Mr. Edgar Mann 


‘‘Attorney for Mrs. Hildred F. Hayes 
‘‘Wichita Falls, Texas. 


‘‘Dear Sir: 


‘The undersigned is the Independent Executrix under the last Will 
and Testament of H. S. Brevoort. You brought a suit on behalf of Mrs. 
Mildred F. Hayes and her two minor children, Harry and Jack Bre- 
voort, in the Probate Court of Wichita County, Texas, wherein certain 
funds aggregating $2,000.00 have been impounded. These funds are 
now held by me as trustee for the use and benefit of the two minor 
children, Harry and Jack Brevoort, who now reside with their mother, 
Mrs. Mildred F. Hayes, in California. In consideration of you imme- 
diately dismissing the aforesaid action now pending in the County 
Court, I agree to pay over to the guardian of said minors, to wit, R. V. 
Fite of Wichita Falls, Texas, the sum of $50.00, being the balance due 
on the specific legacies provided for in the will of H. S. Brevoort, in 
the third paragraph of which he bequeathed to each of said minors the 
sum of $75.00. 

“‘The $2,000.00 of insurance money now impounded, which is held 
by me for the use and benefit of said minors, shall be paid over to said 
guardian as follows, to wit: 

‘$150.00 in cash on February 15, 1931; $150.00 on June 15, 1931; 
$250.00 on January 15, 1932; $250.00 on June 15, 1932; $300.00 on 
January 15, 1933; $300.00 on June 15, 1933; $300.000 on January 15, 
1934, and $300.00 on June 15, 1934. 
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‘“‘There shall be deducted from the above mentioned, the sum of 
$25.00 for legal expenses and any other legal expense necessarily in- 
curred in carrying out this agreement, such as expense of lock-box and 
the like. 

‘‘It is proposed to immediately invest said funds in bonds of such a 
nature as are eligible for purchase of life insurance companies under 
the laws of the State of New York and/or bonds issued by the Govern- 
ment of Australia, and/or bonds bearing a AA rating in Moody’s Man- 
ual covering government bonds. 

‘‘The bonds, when purchased, shall be placed in a lock-box in the 
First National Bank of Wichita Falls, Texas, under the joint control 
of Charles I. Francis and myself. 

“*It is understood that if your client, Mrs. Mildred F. Hayes and the 
guardian of said minors shall in any way attempt to break this agree- 
ment, then I shall have all of my rights as Independent Executrix as 
completely and as fully as if there had never been made any stipulation 
or agreement of any kind or character with reference to the handling 
of said funds, it being my intention to handle same as outlined in this 
agreement, but such agreement, if broken by your clients, shall not in 
any way jeopardize or prejudice the rights which I now have under the 
law as Independent Executrix. 

‘‘Payment, as herein set forth, shall be a full, complete and final 
settlement with said guardian and said minors of all rights they have 
under the will aforesaid. 

‘*Yours truly, 
‘‘Keturah Brevoort 
“‘Independtnt Executrix 


‘* Accepted : 
‘*Mildred F. Hayes 
“R. V. Fite 
‘‘Guardian of Harry and Jack Brevoort, Minors. 
‘‘Approved this 12th day of February, 1931. 
‘‘John P. Marrs, 
‘“‘County Judge.’’ 


The agreed testimony of Charles I. Francis is in the form of a 
written statement made by him and attached to the above letter. Said 
statement of Francis reads as follows: 


“That I, Charles I. Francis of Wichita Falls, Wichita County, 
Texas, state that on or-about the 11th day of February, 1931, wrote the 
letter addressed to Edgar Mann, attorney for Mrs. Mildred F. Hayes, 
for and on behalf of Mrs. Keturah Brevoort, independent executrix of 
the last will and testament of H. S. Brevoort, deceased ; that said letter 
is hereto attached and marked ‘Exhibit A.’ That said letter was 
written in my office in Wichita Falls, Texas, in the presence of Edgar 
Mann, attorney for Mrs. Mildred F. Hayes, and her two minor chil- 
dren, Harry and Jack Brevoort, and also Mrs. Keturah Brevoort; that 
said agreement was signed by Mrs. Keturah Brevoort and delivered to 
Edgar Mann. Within a few days after the date of said letter, two One 
Thousand Dollar bonds, issued by the Government of Australia, were 
purchased by Mrs. Brevoort and placed in a safety deposit box which 
had been rented from the First National Bank of Wichita Falls; that I 
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was present when said two one thousand dollar bonds were placed in 
we = safety deposit box. That this was the last time I saw said 
onds. 

‘‘Some time during May of 1933, I was advised by Edgar Mann 
that said bonds had been removed from said safety deposit box. I imme- 
diately went over to the First National Bank and in the presence of the 
proper officials of said Bank opened said safety deposit box and found 
that the bonds were missing. That I did not know anything about the 
removal of said bonds nor did I consent or agree that said bonds should 
be removed from said safety deposit box. That the first notice that I 
had of their removal from said box was when Edgar Mann advised me 
of their removal. That I did not authorize any one else to remove the 
same; that I was present at the time that said bonds were placed in 
said safety deposit box and same were deposited in said safety deposit 
box in accordance with the terms of said letter which is hereto attached. 

‘*Witness my hand this the 24th day of August, A. D. 1934. 
‘**Charles I. Francis.’’ 


After the compromise agreement was made and the bonds were pur- 
chased, Mrs. Brevoort and Francis entered into the following written 
contract with the First National Bank of Wichita Falls with respect to 
the renting of the safety deposit box in the bank: 





“*Contract Box No. 804 


*‘Date February 13, 1931 

‘‘Renter Mrs. Keturah Breevoort, Executrix. Address 1608 Polk 

‘* Authorized Deputy Chas. I. Francis. Rate $3.00 per year. 

‘““MUST HAVE BOTH SIGS. ON SLIP. 

‘‘The undersigned hereby acknowledges receipt of two (2) keys and 
agree to pay rental in advance for the above numbered box at above 
rate and hereby agrees that such rental shall be upon and subject to 
the agreements, conditions and regulations printed on the back of this 
contract, which are hereby made a part hereof, a copy of which is also 
shown on back of rental receipt. 

‘‘The parties named above are the only ones authorized to have 
access to said box. Future payments of Rental constitute a renewal of 
this contract. I or we agree to above. 

‘‘Signature Mrs. Keturah Breevoort ( ) Keys 
Executrix 
‘‘Signature Chas. I. Francis ( ) Keys 
‘Telephone numbers 
‘*Renter 
““Deputy——’”’ 





On May 13, 1932, Mrs. Brevoort, without the knowledge or consent 
of Charles I. Francis or R. V. Fite, guardian, was given access to the 
safety deposit box by the bank. She signed at the time an admission 
slip provided by the bank for the purpose. Without the knoweldge of 
the bank, she took the bonds from the box and converted same to her 
own use. None of the installment payments provided in the com- 
promise agreement have ever been made by her except the installments 
of. $150 each which fell due February 15, 1931, and June 15, 1931, re- 
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spectively. These two installments were paid as they fell due. The 
market value of the bonds, at the time they were taken from the box 
by Mrs. Brevoort and converted to her own use, was $1,050. The rental 
for said safety deposit box was paid by Mrs. Brevoort from the funds 
involved in said compromise agreement. There is no evidence to show 
that the bank, until long after Mrs. Brevoort had taken said bonds 
from the safety deposit box as stated, had any notice or knowledge of 
any of the matters related above, save such as appear from the face of 
the rental contract set out and the admission slip signed by Mrs. Bre- 
voort on May 13, 1932. It seems to be conceded by all parties that at 
the time the rental contract was made the bank furnished Mrs. Brevoort 
and) Francis each with a key to the box, but neither of these keys would 
open the box without the co-operation of a master key held by the bank. 

The bank contends that the rental contract hereinabove set out shows 
on its face that Mrs. Brevoort was the renter of the box and that Francis 
was merely her ‘‘ Authorized Deputy,’’ with authority to enter the box 
with her consent. We do not so construe the contract. A copy of the 
contract, as made by filling in blank lines of a printed form, appears in 
the statement of facts. Following the word ‘‘Renter’’ at the head of 
the printed form, the term ‘‘Mrs. Keturah Breevoort, Executrix,’’ is 
typewritten. Following the printed term ‘‘Authorized Deputy’’ the 
name of Chas. I. Francis is typewritten. In the blank space on the line 
upon which the name of Francis appears, and following his name, there 
is typewritten, in capital letters, the provision: ‘‘MUST HAVE BOTH 
SIGS. ON SLIP.”’ This provision is also emphasized by underscoring. 
This emphasized provision reasonably discloses that Mrs. Brevoort and 
Francis were joint renters and that neither was to be allowed access to 
the contents of the box without both signing the admission slip... . 

Thus far we have discussed the case as if all the evidence herein- 
before recited had been considered by the trial court as against the 
bank. However, as a matter of fact, the record discloses that all the 
testimony relating to the compromise agreement, including the testi- 
mony of Francis, was excluded by the trial court from evidence as 
against the bank. It is readily seen, from the foregoing discussion of 
the points involved, that the excluded testimony was essential to show 
the liability of the bank to the minors. The Court of Civil Appeals 
had no authority to consider, as it evidently did, such excluded testi- 
mony as a basis for rendering judgment against the bank. The Leader, 
Ine., v. Elder Mfg. Co., Tex. Com. App., 39 S. W. 2d 880. For this 
reason the judgment of that court is erroneous. The judgment of the 
Court of Civil Appeals is reversed. The judgment of the trial court, 
in so far as same is in favor of the guardian against Mrs. Brevoort, is 
affirmed; but in all other respects the judgment of the trial court is 
reversed and the cause remanded. 

Opinion adopted by the Supreme Court. 
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SURVIVOR ENTITLED TO JOINT SAVINGS 
DEPOSIT 


Cutts v. Najdrowski, Court of Errors and Appeals of New Jersey, 198 
Atl. Rep. 885 


A resident of New Jersey opened an account in a New York 
savings bank in trust for his brother, also a resident of New Jersey. 
Upon the death of the depositor it was held that the question as 
to the ownership of the deposit should be decided in accordance 
with the laws of New York and that the surviving brother, and not 
the decedent’s next of kin was entitled to the fund. 

This reverses the decision of the Court of Chancery, 121 N. J. 
546, 191 Atl. 867, which was published in the August, 1937, issue of 
The Banking Law Journal at page 639. 


Appeal from Court of Chancery. 

Proceeding by Lydia Cutts, administratrix of the estate of Leon 
Najdrowski, deceased, and others against Joseph Najdrowski, also 
known as Joseph Nider, and others, to require that money deposited by 
Joseph Najdrowski be held by him in trust for the complainants. From 
a decree in favor of the complainants, 121 N. J. 546, 191 A. 867, the 
defendants appeal. 

Decree reversed. 

George E. Cutley, of Jersey City, for appellants Joseph and Augusta 
Najdrowski. 

Rospond & Rospond and Felix Rospond, all of Newark, for appellees 
Lydia Cutts and others. 


BODINE, J.—Leon Najdrowski, a resident of Jersey City, had a 
bank account, for many years before his death, in the Williamsburg 
Savings Bank in New York City. On July 16, 1932, he caused the 
account entry—it then amounting to $6,155.96—to be changed so as to 
read ‘‘Leon Najdrowski, Int. for Joseph Najdrowski.’’ Leon died on 
February 27, 1936, and thereafter Joseph closed the account and, after 
paying the funeral expenses, deposited the remainder, the sum of 
$5,500, in a joint account in his name and that of his wife, Augusta, in 
the Fifth Ward Savings Bank of Jersey City. The complainant Cutts, 
a half sister of the deceased, Leon, being appointed administratrix of 
Leon’s estate, together with the other next of kin of the deceased, com- 
menced this proceeding in the Court of Chancery to have it declared 
that the money so deposited by Joseph Najdrowski in the Jersey City 
bank was held by him in trust for them. 


BER ia SN aE SE ORIOLES TO ee a ee ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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The Court of Chancery, in supposed reliance upon the case of Swet- 
land v. Swetland, 105 N. J. Eq. 608, 149 A. 50, affirmed 107 N. J. 
Eq. 504, 153 A. 907, erroneously held that the transfer of the New 
York bank account was controlled by the law of this state and was in- 
valid since it failed to comply with the statute of wills of 
this state. In the Swetland Case anything which may have been 
said respecting the law controlling the creation of a trust inter vivos 
in money or securities was not necessary to the decision and must, there- 
fore, be disregarded if contrary to the generally accepted principles of 
law. 

A’ gift of money is governed by the law of the place where the gift 
is made. See article by Professor J. H. Beale, 45 Harvard Law Re- 
view 969. 

In Direction Der Disconto-Gesellschaft v. United States Steel Corp., 
267 U. S. 22, 45 S. Ct. 207, 208, 69 L. Ed. 495, it appears that certain 
shares of the United States Steel stock standing in street names indorsed 
in blank were owned by German nationals and were seized in London 
during the late war by the British government. By virtue of the seizure 
they passed to the public trustee as custodian of alien property, and 
were properly transferred pursuant to his direction on the books of the 
Steel Corporation. Mr. Justice Holmes said: ‘‘The question who is the 
owner of the paper depends upon the law of the place where the paper 
is. It does not depend upon the holder’s having given value or taking 
without notice of outstanding claims but upon the things done being 
sufficient by the law of the place to transfer the title. An execution 
locally valid is as effectual as an ordinary purchase.’’ 

Section 294, subdivision 2, of the American Law Institute, Restate- 
ment of Conflict of Laws, is as follows: ‘‘The validity of a trust of 
choses in action created by a settlement or other transaction inter vivos 
is determined by the law of the place where the transaction takes 
place.’’ 

The creation of an inter vivos trust in money or securities is gov- 
erned by the law of the situs of the money or securities. 2 Beale, Con- 
flict of Laws, 1019; Hutchison v. Ross, 262 N. Y. 381, 187 N. E. 65, 89 
A. L. R. 1007. In that case, the Court of Appeals of New York, in an 
exhaustive opinion by Judge Lehman, held that a trust of money or 
securities made inter vivos, the securities being in that state, was gov- 
erned by the same rules that controlled other conveyances of property 
in that state. 

In Thompson v. Taylor, 66 N. J. L. 258, 49 A. 544, 54 L. R. A. 585, 
88 Am. St. Rep. 485, it appears that at the time the case was decided 
that a married woman could not become surety for her husband in this 
state; a married woman could, however, be surety for her husband 
under the law of New York state. A married woman, a resident of this 
state, having become surety for her husband in New York, was held 
liable in this state at the suit of the husband’s creditor. 
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When Leon Najdrowski changed his bank account in the Williams- 
burg Savings Bank in New York City in the manner above indicated, a 
valid trust was created for the named beneficiary, Joseph Najdrowski. 
Upon the settlor’s death, without revocation, the presumption arose that 
an absolute trust was created as to the balance in the account at the 
time of his death in favor of his brother. In re Totten, 179 N. Y, 112, 
71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900. <A different conclusion 
in an inferior court is not deserving of consideration. In the present 
case there are no proofs whatever to rebut this presumption. Un- 
doubtedly, when the transfer was made the law of New York had been 
stated to the settlor. That law controlled the disposition of: his property 
in that state. The imposition of a trust in this state in favor of the 
next of kin was without sanction of law. A valid title to property 
situate in New York was a protection to the holder thereof wherever he 
took it. 

The decree appealed from will be reversed. 





